There have been some developments on this file over the last few days. It has been decided that the OPA will make a
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the
exception of;

1,
2.
3.

AACC will be 481 MW,

Target Capital Cost of $475 million; .

Net Revenue Requirement of $14,922/MW-manth, which is inclusive of the OGS sunk costs estimated now at
$37 million;

Contract term of 25 year; and

The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to
exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and
approvals risk we need to change the second paragraph in the “Permits and Approvals” section of the first
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will
enter into good faith negotiations with TCE for: (i} the recovery of the OGS sunk costs; (ii} prudently incurred
expenditures on the K-W peaking plant; and, {iii} the financial value of the OGS contract.

During our telephoné call 1 misspoke when | said that the provincial government would enact a regulation to exempt the
project from the Planning Act. 1t will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn’t possible, please
let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



Aleksandar Kojic

From: JoAnne Butler

Sent: April 18, 2011 9:23 AM - ) -
To: Michael Killeavy
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

I know that....just wanted to make it clear for the future....
JCB

JoAnne C. Butler
' Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

. 416-869-6005 Tel.
416-969-6071 Fax.
loanne.butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Martes, 19 de Abril de 2011 09:21 a.m.

To: JoAnne Butler

Subject: Re: TCE Matter - OPA Second Counter-Proposal ...

Sorry. | didn't mean otherwise.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

***** From:-JoAnne-Butler—
——Sant:-Tuesday, April 19,2011-09:18-AM -
To: Michael Killeavy; ‘Sebastlano, Roceo' <RSebastsano@osler com>} 'Ivanoff Paul' < Ivangff@osler com> Susan
Kennedy
Cc: Deborah Langelaan
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Please note that this was not the recommendation of the ER feam working on the replacement pro;ect negotla’nons Thls .
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for

their approval shortly.
JCB



JoAnne C. Butier
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@®powerauthority.on.ca

From: Michael Killeavy

Sent: Lunes, 18 de Abril de 2011 04:24 p.m.

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ....

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA wili make a
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the
exception of:

1.
2.
3.

e

AACC will be 481 MW;

Target Capital Cost of $475 million;

Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at
$37 million;

Contract term of 25 year; and

The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to
exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and
approvals risk we need to change the second paragraph in the “Permits and Approvals” section of the first
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will
enter into good faith negatiations with TCE for: (i) the recovery of the OGS sunk costs; (i) prudently incurred
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. .

During our telephone call | misspoke when [ said that the provincial government would enact a regulation to exempt the
project from the Planning Act. It will not do so.

We would like to receive a draft of this second counter-proposa! before 10am tomorrow. If this isn’t possible, please
let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5SH 171



416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)




Aleksandar Kpjic

From: - 'Deborah_'Langelaah

Sent: April 18, 2011 9:33 AM
To: * * Michael Killeavy
Subject: . Fw: TCE Matter - OPA Second Counter—Proposal

Do yod think the Board will turn it down?

From: JoAnne Butler

Sent: Tuesday, April 19, 2011 09:18 AM

To: Michael Killeavy; 'Sebastiano, Rocco' <RSebast|ano@os!er com>; 'Ivanoff, Paul' <Plvanoff@csler.com>; Susan
Kennedy

Cc: Deborah Langelaan

Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Please note that this was not the recommendation of the ER team working on the replacement project negotiations. This
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for
their approval shortly.

.JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontarioc M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
oanne.butler@powerauthority.on.ca

From: Michael Kilieavy

Sent: Lunes, 18 de Abril de 2011 04; 24 p.m.

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ...,

*** PRIVILEGED AND CONFIDENTIAL — PREPARED [N CONTEMPLATION OF LITIGATION **#*

There have been some developments on this file over the last few days. It has been decided that the OPA will make a

second counter-proposal to TCE, The second counter-proposal will be identical to the first counter-proposal withthe . . .

“ ____excem'o" CL e

1. AACC will be 481 MW,

2. Target Capital Cost of $475 million;

3. Net Revenue Requirement of $14,922/MW- month which is inclusive of the OGS sunk costs estimated now at
$37 million;

4. Contract term of 25 year; and
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to

exempt the project from the Planning Act. In recognition of the fact that TCE will stili have permitting and
approvals risk we need to change the second paragraph in the “Permits and Approvals” section of the first

1



counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will
enter into good faith negotiations with TCE for: (i} the recovery of the OGS sunk costs; (ii) prudently incurred
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract.

During our telephone call | misspoke when | said that the provincial government would enact a regulation to exempt the
project from the Planning Act. It will not do so. '

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If thisisn't possible, please
let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontarioc Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



Aleksandar Kojic

From: Michael Killeavy

Sent: April 19, 2011 9:51 AM
To: Deborah Langelaan ‘ :
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

it's difficult to say. | think it’s going to be sent out today. Give me a call in my office if you can. -

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T2

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)

From: Deborah Langelaan

Sent: April 19, 2011 9:33 AM

To: Michael Kitleavy

Subject: Fw: TCE Matter - OPA Second Counter-Proposal ....

Do you think the Board will turn it down?

From: JoAnne Butler

Sent: Tuesday, April 18, 2011 09:18 AM -

To: Michael Killeavy; 'Sebastiano, Rocco' <RSebastiano@osler.com>; 'Ivanoff, Paul' <PIvanoff@osler.com>; Susan
Kennedy

Cc: Deborah Langelaan

Suhject: RE: TCE Matter - OPA Second Counter-Proposal ....

Please note that this was not the recommendation of the ER team working on the replacement project negotiations. This
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for

their approval shortly.

~ JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Taronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
ioanne. butler@powerauthority.cn.ca




From: Michael Killeavy

Sent: Lunes, 18 de Abril de 2011 04:24 p.m.

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ....

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. 1t has been decided that the OPA will make a
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the
exception of:

1.
2.
3.

AACC will be 481 MW,

Target Capital Cost of $475 mitlion;

Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at
$37 million;

Contract term of 25 year; and

The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to
exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and
approvals risk we need to change the second paragraph in the “Permits and Approvals” section of the first
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred
expenditures on the K-W peaking plant; and, (iii} the financial value of the OGS contract.

During our telephone call | misspoke when | said that the provincial government would enact a regulation to exempt the
project from the Planning Act. 1t will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn't possible, please
et me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1Ta

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



Aleksandar Kojic

From: " Michael Kilisavy

Sent: April 19, 2011 10:00 AM

To: 'safouh@smsenergy-engineering.com’

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: FW: TCE Matiter - OPA Second Counter-Proposal ...

Attachments: ' #20465379v1_LEGAL_1_ - Draft Second Project Proposa! to TCE.DOC; WSComparison_#
. 20297127\18 LEGAL 1_- Draft Response to A. Pourbaix Letter with PI’OJECt Proposal-#
20465379v1_LEGAL_1-_ - Draft Second Project Proposal to TCE.PDF

Safo u.h,

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MB5H 1T1

416-969-6283

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Sebastiano, Rocco [mallto:RSebastiano@osler.com]

Sent: April 18, 2011 7:33 PM

To: Michael Killeavy; JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reﬂect

-the changed parameters. -I have also-included a blackline to thaﬁrstcounierpmposal,for_ease_oﬁreferfanc
" Regasds, Roces |

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on. cal

Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ....

*#% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION **#*

i



There have been some developments on this file over the fast few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-
proposal with the exception of:

1,
2.
3.

AACC will he 481 MW,

Target Capital Cost of 5475 million;

Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated
now at $37 million;

~ Contract term of 25 year; and

The provincial government will ngt pass a regulahon similar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
pernitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS
sunk costs; (i} prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of
the OGS contract.

During our telephone call | misspoke when | said that the provincial government would enact a regulation to
exempt the project from the Planning Act. It will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn't possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MB3H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidentiat and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégie, confidentie! et
soumis & des droits d'auteur, I est interdit de l'ufiliser ou
de le divulguer sans autorisation. :




DRAFT: APRIL 18, 2011, 7:15 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authorlty (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wmh to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peakjng natural
gas-fired plant in the Kltehener-Waterloo Cambridge area. We believe such a plant is a project
that could compensate TCE for the fermination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter,

The following sets out the changes to the NYR Confract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Aet to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requlrements for
the Planmng Act approvals have been satisfied, the approvals are 1ssued in a timely

manner.

Privileged

Draft &:

TCE 'not to achieve Commermal Operatlon by ‘the MllBStOIle Date for Commercial
Operatmn such delay would bé considered an event of Force Majeure and TCE would

o be entltled to recover 1ts reasonable out-of—poeket costs resultmg from such deiay, by
way of a correspondmg 1ncrease in the Net Revenue Reqm;rement (NRR)

, In add1t1on, the OPA’ “would not have the nght to termmate the Replacement Contract for
o such event of Force Ma;eure ‘unless the-evert of Foree Majeure resulted in a delay that

" was .greater than W6’ years ‘and ‘the"OPA paid "TCE & termmahon payment which the
Parties would negotiate in good faith and would compensate TCE for reasonable damages

LEGAL,_1:20465379.1

7If thIS dld ﬂet occur: and the dEIaymﬁe ISSuance Of SuCh Plannzng At approvals cansed T



Draft & Privileged

9.

associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by

[0.000 012 681 3] multiplied by the amount by whlch such costs are less than
$37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (ii)
references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commetcial Operation Date”, and (jiii) there shall be no “Excess H1 Amount”.

Gas Delivery and Management Services Costs, Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services, costs, and TCE would be responsible for managing nafural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the

OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25

years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test, The Capacity Check Test provisions of the Replacement Coutract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a

Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that

the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.

LEGAL._1:20485379.1
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8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Cotract, we do riot believe that ‘the potential for single hour imputed
production intervals would be detrimental to TCE. We are not proposmg any change to
Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015,

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA. approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler

c. . Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcowrt LLP

Draft & Privileged

LEGAL_1:20465179,1



Draft & Privileged

SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Replacement Project

The Replacement Project shall:

(8  beadispatchable facility designed for maximum operational flexibility;

(b)  be asimple cycle configuration generating facility;

(©) utilize natural gas supplied by pipeline as the fuel; and

(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published

by the IESO.

1L Contract Capacity

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a),
(b) and (c) below also be revised te reflect TCE’s comments about the capabilities of the

CTG’s?)
The Replacement Project will be a single generating facility and will:

(a) be able to provide a minimum of [250 MW)] at 35 °C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times;

()  be able to provide a minimum of [500 MW} at 35 °C under N-2 System
Conditions; ‘

{(c¢)  havea Season 3 Confract Capacity of not less than [480 MW]; and

(d)  have a Contract Capacity of not more than 550 MW in any Season.

Y.  Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [@]" transmission tower (Tower #®) leaving

the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.)

LEGAL_1:20465379.1



rivileged

2.

IV.  Operation Following a N-2 Contingency (Load Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 .of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

V1.  Emissions Requirements.

(@)

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

() Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the FEmissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

Draft

(d)

LEGAL } 204653791

“The Replaéemerﬁbonﬁact Wlllrgqulre that théemlssmnlmtsforNQxand_CO L

be-(i) incorporated into the Replacement Project’s Environmeéntal Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacemeﬁt Contract will
form the basis of an ongoing operating requirement. For greater cerfainty, the



Draft & Privileged

-3-

OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. _Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

YIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) MS501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL._1:20465379.1



SCHEDULE “B” —FINANCIAL PARAMETERS
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-SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B” other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

(@  If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actnal Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0,50, provided
that the OPA Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(©) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out -
in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incurred in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in

accordance with “Good Engineering and Operating Practices™ (as such term is defined in

the Contract), or (iii) any costs not substantiated to the reasonable sat1sfact10n of the
OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) U,SD$[3‘6 ,295,000]
Costs of Hedging USD to CAD _ CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,
such that all costs incurred by TCE in designing and building the Replacement Project
shall be transparent to the OPA and fully auditable. Any dispute relating to the
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determination of the Actual Capex shall be resolved in accordance with the dispute
resolution provisions of the Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified.

Privileged
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Aleksandar Kojic.

From: . - Mlchael K|Ileavy :

Sent: April 19, 2011 10;00 AM

To: safouh@smsenergy engineering.com'

Ce: | Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: FW: TCE Matter - OPA Second Counter-Proposal ...

Attachments: ~ #20465379v1_LEGAL_1_ - Draft Second Project Proposal to TCE. DOC WSComparison_#

'20297127\18 LEGAL 1 - Draft Response to A. Pourbaix Lettef with Project Proposal-#
20465379vi_LEGAL_1_ - Draft Second Project Proposal to TCE.PDF -

Safouh,

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 {CELL)

41.6-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: April 18, 2011 7:33 PM
" To: Michael Killeavy; JoAnne Butler
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it fo reflect

__the changed parameters.-Ihave also included a-blackline to the first ¢ _unieip;qpes,alionea&&uﬁneienence e

‘Regards, Rocco

From: Michael Killeavy [mailto:Michael. K!lleaﬂ@gowerauthorﬂ_:y on.ca]
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ....

*¥* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

1



There have been some developments on this file over the last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-
proposal with the exception of:

1.
2.
3.

v

AACC will be 481 MW,

Target Capital Cost of $475 million;

Net Revenue Requirement of 514,922/MW-month, which is inclusive of the OGS sunk costs estimated
now at $37 million;

Contract term of 25 year; and

The provincial government will not pass a regulation, similar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i} the recovery of the 0GS
sunk costs; (ii} prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of
the OGS contract.

During our telephone call | misspoke when | said that the provincial government would enact a regulation to
exempt the project from the Planning Act. It will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn’t possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject to
copyright. Any unautharized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis 4 des droits d'auteur. If est interdit de Futifiser ou
de le divuiguer sans autorisation.

Fkkhh
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DRAFT: APRIL 18,2011, 7:15 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project
that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the reguirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set ouf below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

L. Permits and Approvals With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requnements for
the Planning Act approvals have been satisfied, the approvals are issued in a timely
manner,

, Opera‘uon such delay Would be cons1dered an event of Force Majeure, and TCE would
'~ bé entitled to recover its reasonable out-of pocket costs, resultlng from. such delay, by
wa of a correSpondmg 1ncreas' JIl the Net Revenue Reqmrement (NRR)

" was greater than two years “dnd ‘the OPA pald TCE a termmatlon payment wluch the
Parties would negotiate in good faith and would compensate TCE for reasonable damages
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
armount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by
[0.006 012 681 3] multiplied by the amount by which such costs are less than
$37.,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas inferconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (ii)
references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commercial Operation Date”, and (iii) there shall be no “Excess H1 Amount”.

Gas Delivery and Management Sexvices Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract wonld take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Condract, the

OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR,

Term of Replacement Contract. The term of the Replacement Contract would be 25

years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achieving the Contract Ramp Rate set out in

.Schedule “B” to this letter.
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8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed
production intervals would be detrimental to TCE. We are not proposing any change to
Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler

C. Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

Dratt &
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Replacement Project

The Replacement Project shall: |
(a) be a dispaichable facility designed for maximum operational flexibility; '.
(b)  be a simple cycle configuration generating facility;
(c) utilize natural gas supplied by pipeline as the fuel; and
(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published

by the IESQ.

J1R Contract Capacity

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a),
(b) and (c) below alse be revised to reflect TCE’s comments about the capabilities of the
CTG’s?]

The Replacement Project will be a single generating facility and will:

(a)  be able to provide a minimum of [250 MW] at 35 °C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times;

(b) be able to provide a minimum of [500 MW] at 35 °C under N-2 System
Conditions;

(¢)  have a Season 3 Contract Capacity of not less than [480 MW]; and
(d)  have a Contract Capacity of not more than 550 MW in any Season.

HI. Ylectrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect fo a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [@]" transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.)

LEGAL 1:20465379.]
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IV. Operation Following a N-2 Contingency (Load Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria, This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

VA Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test,

V1. Emissions Requirements.

(a)

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

6] Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmyv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement

Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx

and CO.

(d)

LEGAL_1:20465379.1

or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval. ' :

The emission limits. for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the

tre Reptacerent Comntract will requzre that the em1ss1on1_1m1ts for NOx and CO
'be (1) ‘ncorporated info the Replacement Project’s Envirommental- Review Report
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OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above, -
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL_1:20465379.1
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex”) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B” other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

() If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided
that the OPA Share shall not exceed $25,000,000

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the

OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs™, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incurred in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices” (as such term is defined in

the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the
OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost : Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,
such that all costs incurred by TCE in designing and building the Replacement Project
shall be transparent to the OPA and fully auditable. Any dispute relating to the

LEGAL_1:20465379.1
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determination of the Actual Capex shall be resolved in accordance with the dispute
resolution provisions of the Replacement Contract,

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified,

Draftt
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DRAFT: MGH—%S—,é 18,2011,47:3615

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Dear Mr. Pourbaix;

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“_OPA’?) dated QOctober 9, 2009

stated in Cohn s October 7, 20 1 0 lctter to you, we w1sh to Work w1th you to 1dent1fy pI'OJ jects and
the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge aréa. We believe such a plant is a project that
could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this letter
a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract™} would be based on the final
form of contract (the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be as
set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to thc NYR Contract that would be applicable to the
Replacement Contract:

ﬂeged

L. Permits and Approvals With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for the
PlannmgAct approvals have been satlsﬁed the approvals are 1ssued ina tlmely manner;eF

r1v

3015
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Draft &

. If this did not occur and the delay, in the issuance of such Planning dct approvals caused
TCE not to- “achleve, Comrnerc:lal Operatlon by the Mﬂestone Date_for.. Commercial
Operatlon, such el Would be con51dered an event of Fo orce Majeure a.nd TCE would be
entltled to recover its reasonable out-of pocket costs resultmg from such deIay, by way of

. & correspondmg mcrease in thc Net Revenue Requ:rement (N'RR)
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In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, nnless the event of Force Majeure resulted in a delay that was
greater than two years and the OPA paid TCE a termination ameunt-equal-tepayment
which the Parties would negotiate in good faith and would compensate TCE for reasonable
damages assocjated with (i) the total amount of the verified, non-recoverable sunk costs
(net of any residual value) associated with the development of the Oakville Generating
Station, provided however that such total amount shall not exceed $37660;006
plus37.000.000. (ii) Hfty-pereent-ofthe total amount of the verified, non-recoverable sunk
costs (net of any residual value) asseeiated-withprudently incurred in the development of
the Replaccment ProjectéPGEAvmﬂd—bHeﬂelyﬁeﬁﬁefmble—fwaﬂ—eﬂaeﬁpemﬁs—aﬂd

pmisi-aﬂs—set—ea{—m—ﬂ&e}%, and (i) the ant1clgated ;jnanmal vglue of tgg Contract

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the tota] of the verified, non-recoverable
sunk costs (net of any residual value) associated with the development of the Oakville
Generating Station is less than $37,000,000, the NRR shall be reduced by [0.000 012 681
3] multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that
are substantially the same as the terms set out in Section | of Exhibit 8 of the Accelerated
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the
necessary conforming changes being made, provided that (i) there shall be no “Budgeted
Costs” included in the NRR on account of such costs, (ii) references to the “Simple Cycle
Operation Date” shall be replaced with references to. the “Commercial Operation Date”,
and (iii) there shall be no “Excess H1 Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schednle “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a hlghcr NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25

years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Confract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, &
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Capacﬂ:y Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that the
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
“B” to this letter.

8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed production
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but
would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal
OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler

Colin Andersen, Onfario Power 4uthority
Michael Killeavy, Ontario Power Authovity
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

o
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Replacement Project

The Replacement Project shall:

(@)
(®)
()
(d)

be a dispatchable facility designed for maximum operational flexibility;

‘be a simple cycle configuration generating ‘facility;

utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published by
the IESQ.

1L Contract Capacity

D; In licht of the change to the to 4 should the capacity fisures in (a
d elow also be revised io reflect ’s comments about the capabilities of the
CTG’s?]
The Replacement Project will be a single generating facility and will:

(a) be able to provide a minimum of [250 MW] at 35 °C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times;

(b)  beable to provide a minimum of [S00 MW] at 35 °C under N-2 System Conditions;

(¢}  have a Season 3 Contract Capacity of not less than J[480 MW]; and

(@ have a Contract Capacity of not more than 550 MW in any Season.

IT1. Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [0]th transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assnmes the Replacement Project is
located at the Boxwood site.]
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IV. Operatmn Followmg a N—Z Contmgencx !Load Restoratlon[

Ifa dlSI‘llpthﬂ occurs that leads to N—2 system condltmns TCE shalI be required to use
Commerc1ally Reasonable Bfforts (as such term is deﬁned in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding

* Capability set out in Section 1.11 of the NYR Contract.

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate WIH be
subject to verification as part of the Capacity Check Test.

V1. Emissiors Requirements.

(a) The emissions from the Replacement Project shall meet or exceed the following
criteria:

1) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the " Emissions Measurement

Methodology.

(b) TCE will provide evidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s turbines, (2) the
supplier or manufacturer of any post combustion emission confrol equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx

and CO.

()__-_The Replacement Confract-will-require:that-the emission limits for NOx- andG@ be-

e T

~(i)-incorporated-into-the-Replacement Project’s-Environmental-Review Report-or- - - -

its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the.Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of

Approval.

(d) The emission limits for NOx and CO stated in the Replacement Contract will form
the basis of an ongoing operating requirement. For greater certainty, the OPA is
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not requiring TCE to adopt any specific facility design or utilize any particular
control equipment with respect to -air -emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VI Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Proiect Major Equipment,

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [@] MW
(measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL,_1:202577-820465379 1,



Privileged

SCHEDULE “B” ~ FINANCIAL PARAMETERS

$ 12,50014.922 / MW-month

500481 MW

[®] MW

700 MMBTU/start-up

| $30,000/start-up

4 $0.89 /MWh

$0.50 / MWh

Season 1 Season?2 . Season Season 4

10.42 10.55 - 10.66 - "+ 10.58
MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh

Draft &

oMW | OMW T OMW | OMW -

. ..330

RN 1

R 1 - 35:2
 MW/minute,

. MW/minute

. MWminte |
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for
the design and construction of the Replacement Project of $375;686;006475,000.000 (the
“Target Capex™). So long as the actnal cost to design and build the Replacement Project
(the “Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there
shall be no adjustment in the NRR. For greater certainty, none of the parameters in.
Schedule B” other than the NRR shall be subject to adjustment pursuant to this Schedule
“C™.

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) % 0.50, provided that
the OPA Share shall not exceed $25,000,000

(b)  Ifthe Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s
share of any difference between the Target Capex and the Actual Capex shall be
determined as follows;

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(©) The adjusted NRR shall be equél to the NRR set out in Schedule “B”, plus the OPA
Share multiplied by j0.000 012 681 3-3). For greater certainty, if the OPA Share is

a negative number, the adjusted NRR shall be less than the NRR set out in Schedule
G‘B” .

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by
the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii) any
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to
fulfill its obligations under the Replacement Coniract or that were not incurred in
accordance with “Good Engineering and Operating Practices” (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA.

The following costs shall be considered fixed cornponents of the Target Capex not subject
to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CAD$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process, such
that all costs incurred by TCE in designing and building the Replacement Project shall be
transparent to the OPA and fully auditable. Any dispute relating to the determination of the
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the
Replacement Contract.

5. All doliar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified.

Draft & Privileged
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To:

Subject:
Attachments:

As requested.

Michael Killeavy

April 19, 2011 10:01 AM

JoAnne Butler

DRAFT BOD Presentation for 20 April 2011
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Michael Kilieavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adetaide Street West, Suite 1600

Toronto, Ontario
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416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)
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Status

« OPA has made a counter-proposal to the TCE proposal
of 10 March 2011.

+ Colin and Alex Pourbaix of TCE spoke on the telephone
on 1 April. TCE rejected the OPA counter-proposal.

~» Colin sent Alex a follow up email asking for TCE to
specifically describe the issues it has with the OPA
counter—proposa|

. OPA was asked by th-é government to make a second
counter-proposal to TCE.

2 Privileged and Confidential - Prepared in Contemplation of Litigation ONT RI.
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. nd Counter—Proposal

S
| TCE Proposal

OPA Counter-Proposal

OPA Second Counter Proposal

Comments

NRR
Net Revenue
Requirement

$16,900AM-month

$12,800/MW-month

$14,922/MW-maonth

NRR covers capital costs, financing working capital, returns, fixed monthly payment
over life of contract. Energy paid on a deemed dispatch basis, this plant will -
operale less than 10% of the time.

')

Financing H . . TCE claimed “unleveragad’ discount rate of . .
Assumptions Unknciywr? Assumed 7.5% Cost of Equily, all equity projecl, 5.25% TCE can finance/leverage how they want fo increase NPV of proj.ect.
s
Contract Term 20 Years 25 Years 25 Years Precedent ~ Portlands Energy Centre has apticn for additional five years on the 20-
1] |l year term,
o e
Contract Capacity | LTEP indicates need for peaking generation in KWCG; need at teast 450 MW of
{Annual Average} 450 MW ' ; 500 MW 481 MW summer peaking tapacily, average of S00 MW provides addliiuh_al systam flexibliity
L | and reduces NRR on par MYV basis,
i \
ii] .
: Lump Sum yment of p N .
Sunk Cost Treatment S‘S?mm i Amortlze over 25 years ~ no returns Amoartize over 25 years ~ no relurns $37mm currently being audited by Minlsiry of Flnance for substantiation and

reasonableness, ot

Gas/Electrical

|
Payméntlin addiion lo the

. . Precedent — Porifands Energy Centre , Halton Hills ,and NYR Peaking Plant, Pald

Interconnéctions NRR | & "' | Payment in adqmon tothe NRR Payment In addilion fo lhe NRR on a cost recovery besis, L.e. no opportunily to charge an additional risk premiurn on
i top of active costs. TCE estimate Is $100mm, £ 20%. - .
. !

Gapltal Expenditures i Cur CAP.EX based on.ln.dependenl l.'evlaw.l?y our Technical Expert ar}d putlished

{CAPEX) $540mm $400mm 5475 mm infarmation en other similar generation facilitiss. We have Increased it by $75mm.
. We are still proposing a target cost on CAPEX where Increases/decreases are
i shared,

Operational Pl TCE has given us limited insights inta thelr operat

Expenditures Little Vi slBllily Reasonable as given us limited insights Inlt? elr operating expenses.

(OPEX) ; Reasonable We have used advice from our technicaf consuftant on reasonable OPEX

estimates.

Assisténée.'P

6lectinn from

mltigaling Planning Act

approvais rrsh

We would approach Gevernment to provide
Planring Act approvals exemplion.

No government assistance with permitting
and approvals combined with a good faith
obligation to negotfate OGS compensation
and sunk cosls If the K-W Paaking Plant

doasn't praceed because of permilting issues.

In the second caunter-proposal the permitling risk is entirely transferred to TCE.

!L’rivileged and Confidential -
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Quantum Comparison

Replacement Project Comparison

wmSunk Cost{SM)
TCE's Proposal : :
OPA's 1st ‘W Replacement Project
Counter Proposal’ including lost
opportunity of
cancelling 0GS (SM)*
OPA'sFINAL W Capital Cost (SM)
Counter Proposal

50 $100 $200 5200 5400 $500 S600 $700 $200 S900 51,000
inSM
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Michael Killeavy

April 19, 2011 10:48 AM
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Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600

Taronto, Ontario
M5H 1T1
416-969-6288
416-520-9788 (CELL)
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Status

+ OPA has made a counter-proposal to the TCE proposal
of 10 March 2011.

» Colin and Alex Pourbaix of TCE spoke on the telephone
on 1 April. TCE rejected the OPA counter-proposal.

- Colin sent Alex a follow up email asking for TCE to
specifically describe the issues it has with the OPA
counter-proposal.

. We will wait for specific feedback from TCE.
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TCE Proposal -

OPA Coun'tei‘-l?’rdpésal

Comments

‘NRR
Net Revenue Requ:rement

$16,900/MW-manth

$12,500/MW-mo:;tﬁ. e

NRR coveré_capita] costs, financing working ca.plté K grﬁé, fixed

Financing Assumptions

i, o 0

Assumed 7.5% Cost of Equnty, all
equity project.

TCE can ﬂnancelleverage how they want to inc __'as ‘N
project, *

Lthtra't:t Term -

Precedent — Portlands Energy Centre has option fora dltmnal five

Years 25 Years
ot & years on the 20-year term.
L LTEP mdmates need far peaking generation in KWCG need at
.Co'htr'act Capacity 450 MW 500 Mw least 450 MW of summer peaking capacity, average of 500 MW

provides additional system flexibility and reduces NRR it per MW
basis.

Sunk Coét Treatment

uimp Sum Payment of $37mm

Amortlze over 25 y’e‘a'rs — no returns

$37mm currently being audited by Ministry of Finance fcu:
substantiafion and reasonableness.

GasiElectriéal Intercannections
ne

Payment in addition to the NRR

Payment in addition to the NRR

Pracedent — Porilands Energy Centre , Haltoh Hills ,and NYR
Peaking Plant. Paid on a cost recovery basis, i.e. no opportunity fo
charge an additional risk premium on top of active costs. TCE
estimate is $100mm, + 20%.

Capifal Expenditures

Our CAPEX based on independent review by our Technical Expert

(CAPEX) c ) $400mm ‘ - and published information on other similar generation facilities; had
i proposed a target cost on CAPEX where mcreasesldecreases are
; X shared.

7Operatlona[ Expendltures: ‘ Reasonable TCE has given us limited insights into their operating expenses.

We have used advice from our technical consultanton reasonab]e
OPEX estimates.

;'\ssistancelProtecﬁon from 'mitigating
‘P[a:nni'ng Act approvals risk

We would approach Government to
provide Planning Act approvals
exemption.

Precedent — NYR Peaking Plant regulation enacted by the
province,

i

iPrivileged and Confidential -
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Net Revenue Requirement

20,000
18,750
17,500
16,250
15,000

)

& 13,750
2
Q 12,500

11,250

(NRR 2

10,000
8,750
7,500
6,250
5,000

NRR Comparison

0 Fixed GD&M
o Interconnedtion
Ptant NRR

SWGTA{20-Year] NYR [20-Year] TCE-Offer [20-Year]
Eqv.]

Privileged and Confidential - Prepared in Contemplation of Litigation

OPA-Counter [20-Year

OPA-Counter [25-Year]
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'OPA Contracts Evaluated Cost Comparison

- ; ‘ W Evaluated Cost (COD$/_MW) ® Evaluated Connection Cost (CODS/MW)
|

;-

i !
til
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Develiopment Risk »Mit-i@gation

AR

Risk Description

Mitigation Strateg_i-és

Planning Act Approvals,e.g.,
Interim Control By-Law, Official Plan
Amendment, Zoning By-Law-
Amendment, etc.

Ministry of MunicipalAffairs and

Housing

Exempting regulation similar to that
which was done for YEC using s.
62.01(1) of the Act.

Developmerit Charges Act charges

levied

“Ministry of Municipal Affairs and

Housing

There is no power to exempt a
developer, but regulation can be passed
to influence the factors used.

Building Code Act Permits

Ministry of Municipal Affairs and
Housing

Exempting regulation can be enacted
under s. 34(19) of the Act.

Environmental Assessment Act
Environmental Screening Process

Ministry of the Environment

Exempting regulation under Part IV of
the Act. :

Environmental Protection Act

Ministry of the Environment

Exempting regulation under s. 175.1(a)

Certificates of Approval * - of the Act and/or a-regulation to issue a
' C of A under s. 175.1(f) of the Act ,
6 | | 'Prii.vileged and Conﬁdéntial —-"l;repared in Contemplation of Litigation ONTARIQ
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Development Risk Mitigation

i
|

Risk Descrlp,’ubn Owner Mitigation Strategies

el

i
Onftario Water Resources Act Approvals | Ministry of the Environment Exempting regulation.
Ontario Energy Béérd'Act Approvals, Ontario Energy Board Exempting regulation under s. 127(1)(f) of
e.g., leave to construct for a gas line or an the Act can exempt a party from any:

electricity transm:ssmn Ime provisions of the Act. |
Property Rights “_ There is no express statutory authority to

expropriate land for a generation facility.
Section 8(4) of the Ministry of Government
Services Act provides for expropriation for a
; government-related agency. A reguilation_
N : under s. 20(d) of that same Act would be
| required to make the OPA a government-
gt related agency

| Municipal Act i | Ministry of Municipal Affairs and | Section 451.1(1) allows for a regulation to
'} Municipal By-Laws e|g |PM2.5 enacted Housing/Ministry of the impose limits on municipal powers, however,
; ‘pursuant {o, S 10 an é 11 of the Act. Environment the regulation is deemed to'be:fevoked after
! ; L , 18 months. Leglslatton might be’ requlred fo.
ilate PM2.5 until at : . permanently override a municipal‘by-law:

| 6ast 2613/2014. MOE has no intention of
regulating in “O‘nt'arlc‘nhu 1]

7 ) " |'Prjvileged and Confidential - Prepared in Contemplation of Litigation
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Development Risk Mitigation

Risk Description ‘Owner Mitigation Strategies - -
First Nations — Duty to consult - | TCE/OPA/Government First Nations need to be consulted and
engaged in the development of the project

‘ i ] 1
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Possible| Outcomes

i
i

Response is Parties Setfle

: TCE Responds b Acceptable and KWCG
- Back to the With/Without ——-@ Peaking Plant
L OPA Negotiation ' Development
o Begins

OPA 3

Counter-

‘Proposal . |

Parties May

TCE Does Not TCE Conti
Respond ——% Commences ———@ Sotr;lmue ¢
| _ Litigation eltiemen

‘ ‘ Discussions

o | ONTARIO
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OGS Confract is Not Terminated

 ltis likely that TCE will commence a lawsuit to recover its OGS sunk
costs and financial value of the contract We may proceed to trial or
settle. - -

+ Litigation counsel has advised us that we likely will be I|able for the
OGS sunk costs.

- ltis less certain that we would be liable for lost profits under the
contract and for any claimed residual value.

« TCE will need to prove its damages vis-a-vis financial value of the
contract — this may be difficult for it to do.

ONTARIO

Privileged and Confidential - Prepared in Contemplation of Litigation 9
¢ g’ g POWER AUTHORITY | _J

10



__ this happened.

11

OG‘S c#htract is Terminated

1|
i |

We will enter into a substantive contract with TCE to develop and
operate th}eEKWCG peaking plant.

We will gt a full and final release on all OGS-related claims as part of

the settlenHent

The contract will likely have terms that are the same as, or similar to,

our exxstmiggas—flred generation contracts, e.g., NYR Peaking Contract.

This wil ihclude_ a termination right in favour of the OPA/TCE if a force
majeure persnsts for 2 years. TCE could terminate if the force majeure
persisted’ for more that a year. We would need to pay TCE for OGS if

T et ot o ONT, m
S }Priyuleged and Confidential - Prepared in Contemplation of Litigation i :
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Potential Litigation Timeline

Statement of ~ 2 Months ~ 7 Months ~ 8 Months .2
Claim Served . years
on the OPA
| | { >
i Parties
::3::?193 complete Examination
Pleadings Affidavit of for Discovery
{Statement of Documents Trial
get:;j ce by Commences
P

ONTARIO/
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Aleksandar Kojic

From: Safouh Souf [safouh@smsenergy—engmeermg com}
Sent: Apiil 19, 2011 11:07 AM .

To: ‘ Michael Killeavy _
Cc: Deborah Langelaan; Ronak Mozayyan JoAnnge Butler’
‘Subject: RE: TCE Matter - OPA Second Counter—Proposal
Micheal,

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised
AACC. If s0, do you want us to propose figures for the purpose of negofiating with TCE?

Below is a list of items that should be revised. We will revise and send back to you the Word document with track
changes to incorporate the items below.

- ltem 7 of the Letter to Pourbaix; the 90% capacity check test criteria is no longer practical and this should be

revised to 95%
.- Section || of Schedule A: the minimum of 500 MW at 35C under N-2, we wili bullet the "500” with NTD

- Section Il of Schedule A: Season 3 of not less than 480 MW, we will bullet the “480" or alternatively we can
propose “470"

{ am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submlssmn
of the 2™ counter offer to TCE.

Please let me know your feedback on the above and will revise the Schedules accordingly.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael. Kllleaﬂ@gowerauthongg on.ca)
Sent: April 19, 2011 10:00 AM

To: safguh@smsenergy-engineeting,com

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: FW: TCE Matter - OPA Second Counter-Proposal ....

Safouh,

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. in light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as weli?

- Mil‘haﬂi M S s s

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management -
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 (CELL)



416-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osier.com]
Sent: April 18, 2011 7:33 PM

To: Michael Kilieavy; JoAnne Butler
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. Ihave also included a blackline to the first counterproposal for ease of reference.

Regards, Roceo

From: Michael Killeavy [mailto:Michael Killeavy@powerauthority.on.ca]
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler :

Subject: TCE Matter - OPA Second Counter-Proposal ....

**% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-
proposal with the exception of: ' '

1.
2.
3.

w

AACC will be 481 MW;

Target Capital Cost of $475 million;

Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated
now at 537 million; '
Contract term of 25 year; and

The provincial government will not pass a regulation, similar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS
sunk costs; (i} prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of
the OGS contract.

During our telephone call [ misspoke when | said that the provincial government would enact a regulation to
exempt the project from the Planning Act. 1t will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn't possible,
please let me know in advance.

Thank you,

Michael



Michael Killeavy, LL.B., MBA, P.Eng.
Directar, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 16Q0
Toronto, Ontario

M5HITL

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject to
copyright. Any unautherized use ar disclosure is prohibited.

Le contenu du présent courriel est privitégié, confidentiel et
soumis & des droits d'auteur. I est interdit de futiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From: Safouh Soufi [safouh@smsenergy—englneerlng com]

Sent: April 19, 2011 11:07 AM
To: Michael Killeavy

" Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ...
Micheal,

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?

Below is a list of items that should be revised. We will revise and send back fo you the Word document with track
changes to incorporate the items below.

- ltem 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be

revised to 85%
- Section Il of Schedule A: the minimum of 500 MW at 350 under N-2, we will bullet the *500" with. NTD

- Section i of Schedule A: Season 3 of not less than 480 MW, we will bullet the 480" or alternatively we can
" propose "470"

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission
of the 2™ counter offer to TCE.

Please [et me know your feedback on the above and will revise the Schedules accordingly.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killea owerauthority.on.ca]
Sent: April 19, 2011 10:00 AM

To: safouh@smsenergy-engineering.com

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: FW: TCE Matter - OPA Second Counter-Proposal ..

Safouh,

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

CMichael . e e OO

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority .
120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)



416-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: April 18, 2011 7:33 PM

To: Michael Killeavy; JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reﬂécts the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. Ihave also included a blackline to the first counterproposal for ease of reference.

Regards, Rocco

From: Michael Killeavy [mailto:Michael.Killea owerauthority.on.ca
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ....

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN.CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-
proposal with the exception of:

1. AACC will be 481 MW,

2. Target Capital Cost of $475 million;

3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk casts estimated
now at $37 million; o

4. Contract term of 25 year; and

5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS

sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (jii) the financial value of
the OGS contract,

During our telephone call | misspoke when I said that the provincial government would enact a regulation to
exempt the project from the Planning Act. It will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn’t possible,
ptease let me know in advance.

Thank you,

Michael



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibifed.

Le contenu du présent courriel est priviiégié, confidentie! et
soumis & des droits d'auteur. Il est interdit de l'utiliser ou
de {e divulguer sans autorisation.




Aleksandar Kojic

From: Safouh- Souf [safouh@smsenergy—engmeenng com]
Sent: April 19, 2011 11:07 AM .

To: Mlchae! Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ...
Micheal,

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?

Below is a list of items that shouid be revised. We will revise and send back to you the Word document with track
changes to incorporate the items below.

- ltem 7 of the Letter to Pourbaix: the 90% capacity check test critetia is no longer practical and this should be

revised to 95%
- Section li of Schedule A; the minimum of 500 MW at 35C under N-2, we will bullet the “500” with NTD

- Section Il of Schedule A: Season 3 of not less than 480 MW, we will bullet the “480" or alternatively we can
propose "470"

[ am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be
able fo refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figurés before submlss:on

of the 2™ counter offer to TCE.

Please let me know your feedback on the above and will revise the Schedules accordingly.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.caj
Sent: April 19, 2011 10:00 AM

To:s afouh@smsenergy-englneermg com

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: FW: TCE Matter - OPA Second Counter-Proposai ...

Safouh,

The OPA has been asked by the government‘to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

CMichael . o e

Michael Killeavy, LL.B., MBA, P.Eng.
Director, ContractManagement .
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MGS5H 171

416-969-6288

416-520-9788 (CELL)



416-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler,com]
Sent: April 18, 2011 7:33 PM

To: Michael Killeavy; JoAnne Butler
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael and JoAnne,

Please find enclosed a second coﬁnter—propo_sal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference.

Al

Regards, Rocco

From: Michael Killeavy |mailto:Michael.Killeag@,n_owerauthorig{'.on.ca]
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler
Subject: TCE Matter - OPA Second Counter-Propesal ...

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-
proposal with the exception of:

1. AACC will be 481 MW,

2. Target Capital Cost of 5475 million;

3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated
now at $37 million; :

4. Contract term of 25 year; and

5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS

- sunk costs; {ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of

the OGS contract.

During our telephone call 1 misspoke when | said that the provincial government would enact a regulation to
exempt the project from the Planning Act. tt will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn't possible,
please let me know in advance.

Thank you,

Michael



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject to
copyright. Any unautherized use or disclosure is prohibited,

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des draits d'auteur. li est interdit de Futiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From: Michael Killeavy

Sent: ‘ Aprit 19, 2011 11:10 AM

To: -~ '‘Safouh Souff'

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: _ RE: TCE Matter - OPA Second Counter-Proposal ....
Safouh,

I'm sorry for the confusion. | don’t need you'to complete the seasonal capacities or heat rates. it was more the
specification-related content.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-62883

416-520-9788 {CELL)

416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:07 AM

To: Michael Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Micheal,

-Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?

Below is a list of items that should be revised. We will revise and send back to yol the Word document with track
changes to incorporate the items below.

temﬁmﬁhgtetfeﬁvPourbalxﬂhe Qﬂ"/—capar:lty-check'test crﬂena*rsmlongerpractlc’al and tms shm:rldhe——‘—

s s Tavised to85% o — = LTI
- Section Il of Schedule A the minimurn of 500 MW at 350 under N-2 ‘Wé w1|l bullet the "500" W1th NTD

- Seciion Il of Schedule A: Season 3 of nof less than 480 MW we wnll bullet the “480” "or a[ternatwely we can
propose “470" i ST »

| am assuming the OPA, through the Implementation Agreement and as furthér lnformatbh IS‘ proi/ided by TCE;: W|H be
able to reflne the heat rate flgures in Schedule B1 Alternat!vely, you may want us fo rev;se the F gures before submlssmn

s

of the 2™ counter offer to TCE. D B LA R g AR T T R R FEN) BN

Please Iet me know your feedback on the above and will revise the Schedules accordingly.

Thanks,



Safouh

From: Michael Killeavy {mailto:Michael Killeavy@powerauthority.on.ca]
Sent: April 19, 2011 10:00 AM

To: safouh@smsenergy-engineering.com

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: FW: TCE Matter - OPA Second Counter-Proposal ....

Safouh,

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: April 18, 2011 7:33 PM

To: Michael Killeavy; JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-ProposaI

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference.

Regards, Rocco

From: Michael Killeavy [maiito:Michael, Klileavy@powerauthonty on.ca)
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ...

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***



There have been some developments on this file over the last few days. [t has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-
proposal with the exception of:

1
2.
3.

AACC will be 481 MW;

Target Capital Cost of $475 million;

Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated
now at $37 million; '

Contract term of 25 year; and

The provincial government will not pass a regulation, similar to that which was enacted for the NYR

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS
sunk costs; (ii} prudently incurred expenditures on the K-W peaking plant; and, (iif) the financial value of
the OGS contract.

During our telephone call | misspoke when | said that the provincial government would enact a regulation to
exempt the project fromn the Planning Act. It will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn’t possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric

MS5SH iT1

416-969-6288

416-520-9788 (CELL)

416-967-1947 {FAX)

gk

This e-mail message is privileged, confidential and subject ta
copyright. Any unautharized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentie] et
soumis & des draits d'auteur, ] est interdit de I'ufiliser ou
de le divulguer sans atforisation.

Tk ddk hk



Aleksandar Kojic

From: : JoAnne Butler

Sent: April 19, 2011 11:18 AM

To: Michael Killeavy

Subject: Board Présentation

Attachments: OGS_BOD_CM_20110420 v1.ppkx

PRIVATE AND CONFIDENTIAL — PREPARED iN CONTEMPLATION OF LITIGATION.

Please review for any gaps....tﬁanks...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario M&H 1T1

416-969-6005 Tel.
416-968-8071 Fax.

joanne.butler@powerauthorlty.on.ca
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(:!ileged and Confidential — Prepared in Contemplation of Litigation




Status

« TCE rejected OPA counter-proposal via telephone on April 1.

» Email exchange between Colin (asking for more information and proposing
mediation) and Alex Pourbaix (strongly rejecting mediation offer, imposing deadline
for us to agree to their offer or threat of litigation).

«  Due diligence performed by our external and internal counsel regarding pros/cons of
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to
agree to terms of reference for arbitration. Letter not sent.

« Meanwhile, TCE met with Government to express concerns over our offer and more
threat of litigation.’

« TCE’s approach of “divide and conquer” has worked as Government is now integrally
involved-and:being heaving' Iobbled by GR rep from TransCanada.

. Governme-" ‘verbally directed us; to send counter proposal which puts us in a posmon

of weaknes ie.‘negotiating with ourselves. Government informed TCE that OPA
would: be commg back: W|th another offer.

- We believe that this offer closes the value gap enough on-the lost profits from OGS to
prevent: lltlgatlon without putting farther:undue: obligation on the ratepayer because of

not having a-competitive procurement. TCE may think otherwise.

2 Privileged and Confidential - Prepared in Contemplation of Litigation ON ‘ RI.

POWER AUTHORITY |_F¥




OPA Counter-Proposal

OPA Sgeond Counter Proposal

Mdreh 10 2011 March 28, 2011 Apri21, 2011 Comtents

ol
NRR - ' I NRR covers eapital costs, financing working capital, refurns, fixed monthly payment
Net Revenue $1ﬁ.9(3iQ{MWmonlh $12,500!MW—munth $14,922/MW-month over life of conlract. Energy pald on a deemed dispatch basls, this plant will

Requirement

operate less than 10% of the time. .

Financing ..~ - ' ¢ H o S rer - ‘. . TCE cléimed “unleveraged" discount rale of TCE can finance/leverage how they want (o' Incredse NPV of project.. Wehave
Assumptions | .Assumed 7.5% Cost of Equity, all squily project. 5.25% assumed in second proposal what we bellave that they would use.
[
[ {4 We believa that TCE obtalns all their value In 1he first 20 years. 10 Year Optlonis a
. 20 Yearsi+ Oy "nice {o have" sweatener,
Contract Tarm .0 Year Eiténtiahy. " 25 Years 25 Years Pracedent far 25 year conlract, — Porlands Energy Centre has oplion for additional
i flve years on ihe 20-year term. L. )
Contract Capacity i LTEP indicales need for peaking generation in KWCG; need at léast 450 MW of
W, W f
[Annual Average) 450 M], Soon 81 MW summer peaking capaclly, average of 500 MW providas additional system flaxinillty
o : - and reduces NRR on per MW basls.
Sunk Cost Treatment ;;:P.Su Amortize over 25 years — no retumns Amortize over 25 years — no returmns $37mm currently being audited by Ministry of Finance for substantfation and
" reasunableness,
Gas/Etectrical Payment fition to the . . " Precedent — Poritands Energy Genire , Halton Hills ,and NYR, Peaking Plant. Pztd
Interconnections NER Payment in addition to the NRR Payment In addition to the NRR

on a cost recovery basls, i.e. no oppertuniity to charge an additional risk premium on
top of active costs, TCE estimate is $100mm, & 20%.

Capnal Expend[tums

$640m

Qur CAPEX based on indapendent raview by our Technilcal Expe'rt' anci published

¥
[CAPEX] <t IP $400mm $475 mm Information on other similar generation facilities, We have increased it by $75mm;
S | hopwaver, sannol really substanfiate why. Therefore, we are still praposing a target
T o : | cost on CAPEX where Increases/decreases are shared. .
e e | I
Operational i . TCEhe . :
Expenditures Littte VIS|b1I|ty Reasonablo s given us imited Insights Into thelr operating expenses.
(OPEx) Reasonzhle ‘Wa have used advice from our achnical consultant on raasunable OPEX

estimates.

cher

Hrrl

ection from

mﬂlgatltﬂg ey
appravals ri

risk|

ing Act

We would approach Govemment to pravide
Planning Act approvals exemplion.

Mo government assistance with permitting and
approvals combined with a geod faith
obligation to negotlale OGS compensalion
and sunk costs if the K-W Peaking Plant
doesm't procesd because of permilting fssues.

In the second counter-proposal the permitting risk is entirely transferred to TCE;
however, the pramise of finding mmpensalion of OGS lost profits would cdntlnue il
until atother option is found,

Drivileged and Confidential -

Prepared in Contemplation of Litigation




- Quantum Comparison

‘SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES GAP

{$m) {$M) M) ($M)

TCE Proposal 37 375 540
OPA's First Proposal 37 180 , 400 _ 354
OPA’s Final Proposal 37 200 475 265

Replacéi#nent Project Comparison

# Sunk Cost {SM)
TCE's Proposal
OPA's 1st 3 W Replacement Project
Counter Proposal g imcluding lost
opportunity of
T . cancelling 0GS {SM)*
OPA's FINAL 4265M & Capital Cost {$M)

Counter Proposal

S0 4100 5200 4300 ‘ $400 4500 5600 4700 5800 5900 $1,000
in $M

Financing Assumptions updated to reflect what we "think” that TCE would be using, ie. WACC - 5.25%

ONTARIO

POWER AUTHORITY |




Next Step

» TCE does not

TCE accepﬁs.i — iproceed to sign Implementation Agreement and work towards completing contract.

accept — send out letter to sit down to prepare terms of reference for arbitration.

This will show that we have used all reasonable efforts to get to a resolution.

+ Large possib:]jil'ﬂ

éither private

ity that Government will continue to direct us to meet TCE's demands for fear of

arbitration or pubilic litigation.

ONTARIO?

POWER AUTHORITY {_} ‘5




Aleksandar Kojic

From: Michael Killeavy .

Sent: Aprii 19, 2011 11:41 AM

To: JoAnne Butier

Subject: , RE: Board Presentation .
Attachments: OGS_BOD_CM_20110420 v1.pptx

Here is the slide presentation with my suggested changes made. Thx

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: Aprll 19, 2011 11:18 AM
To: Michael Killeavy

Subjeck: Board Presentation

PRIVATE AND CbNFIDENTIAL ~ PREPARED IN CONTEMPLATION OF LITIGATION.
Please review for any gaps....thanks...

JCB

JoAnne C. Butter

Vice President, Electricity Resources

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario MSH 1T1

416-969-6Q005 Tel.
416-969-6071 Fax

___joanne butler@powerapthorty.onca . . . - e e



Wmdlng
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lUp of the Oakville
Station (OGS) Contract
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Status

» TCE rejected OPA counter-proposal via telephone on April 1.

» Email exchange between Colin (asking for more information and proposing
mediation)-and Alex Pourbaix (strongly rejecting mediation proposal, imposing
deadline for us to agree to their proposal or threat of litigation).

» Due diligence performed by our external and internal counsel regarding pros/cons of
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to
agree to terms of reference for arbitration. Letter not sent.

+ Meanwhile, TCE met with Government to express concerns over our proposal and .
more threat of litigation.

« TCFE’s approach of “divide and conquer” has worked as Government is now integrally
involved and being heaving lobbied by GR rep from TransCanada.

. GOvernr‘néhf verbally'directed us to send counter proposal which puts-us in a position
of weakness je. negotiating with ourselves. Government informed TCE that OPA
would be: comlng ‘back with.another proposal.

« We belleve that this proposal closes the value gap enough on the lost profits from
OGS to: preVent litigation without: putting further undue obligation on the ratepayer
because of hot having a competitive procurement. TCE may think otherwise.

2 Privileged and Confidential - Prepared in Contemplation of Litigation ION IARIO o
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. TCE Broposal

OPA Counter-Proposal

OPA Second Counter Proposal

{Anmual Average}

\

[
460MW
|
!
5

Mnrc! 10 2011 March 28, 2011 Aprii21, 2011 Comnienis
NRR : MJ .
i P NRR covers capital costs, financing working capital, returns, fixed monthly payment
’;"t Rf‘""“"et $16,900/MtWemanth $12,500MW-manth $14,922MW-month over life of contracl. Enorgy pald on a deemed dispatch basis, this plant wil
, equ femt‘an operata less than 10% of the time.
F'Inancing oo o ' s . TCE clalmet "unfeveragad" discount rate of TCE can finance/leverage how they want to Increase NPV of project,. We have
Assumptions Assumed 7.5% Cost of Equily, alf equity project. 5.25% assumed in secord proposal what we beliave that they would use,
| 1 ‘ Wa balleve that TGE obtains all their value 'in the first 20 yéars. 10 Year Oplionis a
§ 20 Years +{ . *nice to have” sweelener.
Cuntra:cl Term Year Extentio 25_‘\7'|“aar§. N 25Years Precadent for 25 year coniract. — Portlands Energy Centre hds option for additional
s five years on the 20-year term,
Contract Capacity E 500 MW 489 MW LTEP Indicates need for peaking generation In KWCG; need at least 450 MW of

summer peaking capadily, average of 500 MW provides additiorial system flexibifily
and reduces NRR, on per MW basis.

R
Lump Sum Payment of

{OPEX)

Sunk Cost Treatment . Amarlize over 25 years — no returns Amortize aver 25 years — no retums $a7mm currently being audited by Ministry of Flnance fnr substantiation and
: $37mm ¢ i

n f reasonablenass.

2l '

i Lt et dent - d ¢ Hi 'R Paaking P!
GaSIElecfrﬂ:?l ‘ Faymenllln ai?ution to the payment in addition to the NRR Payment In addltion to the NRR Precedent — Portlands Energy Centre , Ha.ullon ills ,and NYR_{’eaqug Plant. Paid
Interconnections NRR b | on a cost recovery basis, i.e. no opporiunity to charga an additional risk premium on

C ! i ! top of active costs, TCE estimale is $100mm, + 20%,
+ ' : -
Port ; - | ' |} i )
i | . .
i i Our CAPEX based on independant review by our Technical Expert and published
$540mn1} ' | $400mm $476 mm Infarmation om other sfmilar generation faciities. Ve have increased it by $75mm;
5 i ‘ | hopwever, cannat really substantiate why. Therefore, we are' still proposing atarget
_:' i H | cost on CAPEX where increases/decreases are shared,
Qperational ;! l TCE has given us limited insights Inte their np:srating expenses
Expenditures Little Visibllity : Reasonable -
pendl ;' fpility : n Reasonable We have used advica from our technical consultant an reaaonable OPEX

esﬂmates

Other

miligath né Pl

appruva\s ris

rining Act

'As's]staﬁci:e.f%dlecﬁon-fmm

Woe would approach Government to provide
Planning Act approvals exemptios.

Nogavernment assistance with permfiting and
approvals combined with a gaod faith
obligation to negotiats OGS compansatian
and sunk costs if the KW Peaking Plant
doesn't proceod because of permilling Issues.

inthe second counter-preposal he permitting risk is entirely ransferred to TGE;
howavar, the promise of finding compensation of OGS lost profits would ccnlfnue o
until another aption is found. ..

Privileged and Confidential -

Prepared in Contemplation of Litigation




Quantum Comparison

TCE's Proposal

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES GAP
(M) (M) (M) : (M)
TCE Proposal 37 375 540
OPA's First Proposal 37 160 400 354
OPA’s Final Proposal 37 200 475 265
Replacement Project Comparison
m Sunk Cost {SM]

inSM

OPA's 1st _ N Replacement Praject
Counter Proposal - including lost
opportunity of
N cancelling 0GS {SM)*
OPA‘s FINAL 4265M R Capital Cost ($M)
Counter Proposal
" ) ¥ T ¥ T
$0 4100 $200 5300 $400 $500 $600 $700 $800 5900 $1,000

Financing Assumptions-updated to reflect what we:'?think”;'that TCE would be using, ie. WACC - 5.25%
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-— proceed to sign Implementation Agreement and work towards completing contract.

TCE accepts

TCE does not accept send out letter to sit down to prepare terms of reference for arbitration.
This will show that we have used all reasonable efforts to get to a resolution.

Large pOSSIbIIIty that Government will continue to direct us to meet TCE’s demands for fear of
either prlvate clrbltratlon or public litigation.

ONT ‘".'.,_:?RI.@
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Aleksandar Kojic

From: N -Safouh Soufi [safouh@smsenergy—engmeerlng com} .

Sent: ' April 18, 2011 11:48 AM

To: Michaet Killeavy

Cc: : " . Deborah Langelaan; Ronak Mozayyan;- JoAnne Butler

Subject: RE: TCE Matter - OPA Second Counter-Proposal ...

Attachments: ' #20465379v1_LEGAL_1. - Draft Second Project Proposal to TCE (SMS). DOC
Micheal:

As requested, attached you will find our revisions to Schedule A. We have not made any changss te the capacity check.
test factor of 90%.

| trust you will find the attached in order and if you have any question, please feel free to contact me at any time.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: April 19, 2011 11:10 AM

To: Safouh Soufi

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: RE: TCE Matter - OPA Second Counter-Proposal ...,

Safouh,

'm sorry for the confusion. | don’t need you to complete the seasonal capacities or heat rates. It was more the
specification-related content.

Michael

Michael Kilieavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288 .

4'1'6'9'671 _935'7(FA;<) — T e [

From: Safouh Soufi [mailto:safouh@smsenergy-engineering. com] -
Sent: April 19, 2011 11:07 AM

To: Michael Killeavy S P g eia T
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler- - o ... .o o o e s e ]
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... . SR SUTNL R R

Micheal,



Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B4 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?

Below is a list of items that should be revised. We will revise and send back to you the Word document with track
changes fo incorporate the items below.

- liem 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be
revised to 95%

- Section Il of Schedule A: the minimum of 500 MW at 35C under N-2; we will bullet the “500” with NTD

- Section I of Schedule A: Season 3 of not less than 480 MW, we will bullet the “480” or alternatively we can
propose “470" .

] am assuming the OPA, through the implementation Agreement and as further information is provided by TCE, will be.
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission
of the 2™ counter offer to TCE.

Please let me know your feedback on the above and will revise the Schedules accordingly.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: April 19, 2011 10:00 AM

To! safouh@smsenergy-engineering.com

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: FW: TCE Matter - OPA Second Counter-Proposal ...,

Safouh,

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

Michael

~ Michael Kilieavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: April 18, 2011 7:33 PM

To: Michael Killeavy; JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ...

Michael and JoAnne,



Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference.

Regards, Rocco

From: Michael! Killeavy [mailto:Michael Killeavy@powerauthority.on.ca]
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ...

*** PRIVILEGED AND CONFIDENTIAL — PREPARED iN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA wilt
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-
proposal with the exception of:

1. AACC will be 481 MW;
2. Target Capital Cost of 5475 million;
3. Net Revenue Requirement of 5$14,922/MW-manth, which is inclusive of the OGS sunk costs estimated
now at 537 million;

4, Contract term of 25 year; and _
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
saction of the first counter-proposal, We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i} the recovery of the OGS
sunk costs; (i} prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial vaiue of
the OGS contract.

During our telephone call [ misspoke when | said that the provincial government would enact a regulation to
exempt the project from the Planning Act. It will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn't possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL,B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)



416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized usea or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel ef
soumis a des droits d'auteur, Il est interdit de l'utiliser ou
de le divulguer sans autorisation.
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DRAFT: APRIL 18,2011, 7:15PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pour_baix:

Southwest GTA Clean Energy Supply Contract {the “Contract”’) between TransCanada
Energy Lid. (*TCE*) and the Ontario Power Auihority (FOPA*) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects . -
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified 2 need for a peaking natural

gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is 2 project = =~ =
that could compensate TCE for the termination of the Contract and at the same time protect the =~~~
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this

letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Coniract. The
confract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract™) included as part of the Northem York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule *A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter, In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter,

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Plarning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for
the Planning Act approvals have been satisfied, the approvals are issued in 2 timely
manner.

If this did not occur and the delay in the issnance of such Planning Act approvals caused
TCE not to achieve Commercial Operation by the Milestone Date for Commercial

_ Operation, such delay would be_considered .an.event of Force Majeure;-2nd TCE-would— — " — - . ...

Draft & Pr

 be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by
“ way of 4 correspondifig increase in the NétRevenine-Requirement (NRR) R

In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, unless the event of Force Mzgeure resulted in a delay that
was greater than two years and the OPA paid TCE a termination payment which the
Parties would negotiate in good faith and would compensate TCE for reasonable damages

LEGAL 1:20465379.1
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently |
incurred in the development of the Replacement Project, and (jii) the anticipated financial
value of the Coniract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount

equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of anty residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by
[0.000 012 681 3] multiplied by the amount by which such costs are less than
$37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (ii)
references to the “Simple Cycle Operation Date™ shall be replaced with references to the

““Commercial Operation Date”, and (jii) there shall be no “Excess Hi Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for -
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test, The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default, If the demonstrated capacity was -
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.

LEGAL_1:20465379.1
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8. Potential One Hour Runs. Because of the absence of the “NINRR™ term in Exhibit T to
the NYR Contract, we do not believe that the potenfial for single hour imputed
production intervals would be detrimental to TCE. We are not proposing any change to
Exhibit T but would be willing to discuss any concerns TCE may have in this regard.

9, Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 20135. If Commercial Operation ..
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Comunercial Operation had occurred on July 1, 2015.

If this proposal is acceptabie to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance. .

Yours very truly,

JoAnne Butler

C. Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

Privileged
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SCHEDULE “A” - TECHNICAL REQUIREMENTS

I, Replacement Project

The Replacement Project shall:
(a) bea dispaichable facility designed for maximum operational flexibility;
(b}  beasimple cycle configuration generating facility;
(¢)  wtilize natural gas supplied by pipeline as the fuel; and
(d) comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’® document published
by the IESO.

IL Contract Capacity

INTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a),
(b) and (c) below also be revised to refiect TCE’s comments about the capabilities of the

CTG?*s?] [See below]

The Replacement Project will be a single generating facility and will:

(2 be able to provide a minimum of [250 MW)] at 35 °C under both N-1 System

Condifions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; {NTD; Planning studies used 35 °C. Coniract
FM temperature is 30°C and consequently the equivalent capacity at 30°C should

be used instead.}
"(b)  be able to provide a minimum of (@568 MW] at 35 °C under N-2 System

{ Formatted: Fant: Not Bold

aeneralion capacity should be at least 500 MW. The Repiacement Project may not
achieve such capagity at the above mentioned ambient condition. The Replacement
Project’s maximum capacity at 30°C should be used}

(c)  have a Season 3 Contract Capacity of not less than [480 M'W]; and
(d)  have a Contract Capacity of not more than 550 MW in any Season.

III. _ Elecirical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #®) leaving

LEGAL_3:20465379.1
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the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

IV. _ Operation Following a N-2 Contingency (Load Réstdrétfdn] -

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

Y. Operational Flexiblities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

VI __ Emissions Requirements.

(8)  The emissions from the Replacement Project shall meet or exceed the following
criteria:

() Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O; in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Centract (the “Emissions Measurement Methodology™); and

(iiy  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O; in the exhaust gases on a dry
volume Dbasis) as measured using the Emissions Measurement
Methodology.

(®) TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of; (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

[)raff

or its completed &ivifonmental assessment, and (ii) reflected in the Replacement
Project’s application o the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

LEGAL,_1:20465379.1
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(d)  The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the
" QPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and

during any Capacity Check Test.

VII. Fue] Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIIL. Project Major Equipment.

The Replacement Project will be designed wiilizing (2) M3501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at (@] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL_1:20465379.1




SCHEDULE “B” — FINANCIAL PARAMETERS

2| §14,922/ MW-month

1 20%

22 481 MW

[®] MW -

700 MMBTU/start-up

$30,000/start-up

$0.89 / MWh

$0.50 / MWh

Privileged

MW/minute - "MW/m_i_nu’Ee' *|” MW/miriute'

PR

Season 1 Season 2 Season 3 Season 4

10.42 10.55 10.66 10.58
MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
(HHV) (HHV) (HEV) (HHV)
' Contract Capacity [®704W (0] MW [®1 MW (®TMwW
e6f10°Sc

U—.‘ oMW OMW O MW

CG 37.8 . 358 330 352
LG MW/minute
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SCHEDULE “C” — ADJUSTMENT METEODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and consiruction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall -
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

() If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided
that the OPA Share shall not exceed $25,000,000

~(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the

OPA’'s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OP A Share = (Actual Capex — Target Capex + $25,000,000} x 0,50

{©) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B”. :

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs”, as set out above, (if)
any costs incurred by TCE that were not reasonably required to be incurred in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in

~ accordance with “Good Engineering and Operating Practices™ (as such term is defined in

the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the
OPA. '

The following costs shall be considered fixed components of the Target Capex not

subject to change in defermining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD${144,900,000]
Main Turbine Additional Scope (excluding change orders) USDS$[36,295,000]
Costs of Hedging USD to CAD CAD$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,
such that all costs incurred by TCE in designing and building the Replacement Project
shall be transparent to the OPA and fully auditable. Any dispute relating to the
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determination of the Actual Capex shall be resolved in accordance with the dispute
resolution provisions of the Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless ctherwise
specified.

Draft
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Aleksandar Kojic

From: - o Mich‘ael Killeavy

Sent: : April 19, 2011 12:01 PM

To: '‘Safouh Souf“ ' . '

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ...
Thank you. .

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com)
Sent: April 19, 2011 11:48 AM

To: Michael! Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Micheal:

As requested, attached you will find our revisions to Schedule A. We have not made any changes to the capacity check
test factor of 80%.

| trust you will find the attached in order and if you have any question, please feel free to contact me at any time.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael Killeavy@powerauthority.on.ca]
Sent: April 19, 2011 11 10 AM
. -To:-Safouh Soufi - P e

Lc: DeborahJ_angelaan, Ronak Mozayyan JoAnne Bubler = e e e e e
Subject RE: TCE Matter ="OPA Second Counter-Proposal .... 7~ - ’ a

Safouh,

I'm sorry forthe confus:on 1 don t need you to comp[ete the seasonal capac:ties or heat rates [t was more the
specification- related content ' . T '

Michael



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Sufte 1600
Toronto, Ontario

M5H 1T1

416-965-6288

416-520-9788 (CELLY

416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:07 AM

To: Michael Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ..

Micheal,

Just a quick clarification, do you want SMS to compiete the seasonal capacities in Schedule B1 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?

Below is a list of items that should be revised. We will revise and send back to you the Word document with track
changes fo incorporate the ems below.

- ltem 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be
revised to 95%

- Section Il of Schedule A: the minimum of 500 MW at 36C under N-2, we will bullet the “500" with NTD

- Section Il of Schedule A: Season 3 of not less than 480 MW, we wm bullet the “480" or alternatively we can
propose “470”

t am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be
able to'refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission
" of the 2" counter offer to TCE. .

Please let me know your feedback on the above and will revise the Schedules accordingly.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on. ca]
Sent: April 19, 2011 10:00 AM

To: safouh@smsenergy—engmeermg.com

Cc: Dehorah Langelaan; Ronak Mozayyan; JoAnne Butier

Subject: FW: TCE Matter - OPA Second Counter-Proposal ....

Safouh,

The OPA has been asked by the government to amend its counter-proposal. Please review the aitached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

Michael



Michael Kifleavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority . .
120 Adelaide Street West, Suite 1600
Toronto, Ontario '

M5H 1T1
416-969-6288

416-520-9788 (CELL)
416-967-1947 {FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: April 18, 2011 7:33 PM

To: Michae! Killeavy; JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ...

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference.

Regards, Rocco

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority,on.ca]
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langeiaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ....

*** PRIVILEGED AND CONFIDENTIAL ~ PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA wili
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-

proposal with the exception of:

1.
2
3.

-_now at $37 million;-- e e e

AACC will be 481 MW;

Target Capital Cost of $475 million;
Net Revenue Requ:rement of $14 922/MW-month, which is inclusive of the OGS sunk costs estimated

Contract term of 25.year; and.- P B -

' The provincial government w1|[ not pass a regulatlon s:mllar to that wh|ch was enacted for the NYR

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: {i) the recovery of the OGS
sunk costs; (ii} prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of
the OGS contract. '



During our telephone call | misspoke when | said that the provincial government would enact a regulation to
exempt the project from the Planning Act. 1t will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. [f this isn’t possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MiBA, P.Eng.
Director, Contract Management
Cntario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message Is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent couriel est privilégié, confidentiel et
soumis & des droits d'auteur. 1l est interdit de Fufiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From:

Sent:

To:

Cc:

Subject:
Attachments:

' Tracking:

Michael Killeavy

April 19, 2011 12:07 PM

'Sebastiano, Roceo'; 'Smith, Elliot'; Susan Kennedy

JoAnne Butler; Deborah Langelaan; '‘Ron Clark'; 'Safouh Soufi'

FW: TCE Matter - OPA Second Counter-Proposal ... -
#20465379v1_LEGAL_1_ - Draft Second Project Proposa! to TCE (SIVIS) DOC

Recipient Recall

'‘Sebastiano, Roceo' A

'Srnith, Elliof’

Susan Kennedy Succeeded: 19/04/2011 12:18 PM
JoAnne Butler Succeeded; 19/04/2011 12:17 PM
Deborah Langelaan

'‘Ron Clark'

'Safouh Soufi'

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached are Safouh’s comments on Schedule A in light of the reduction in AACC. Basically, | think we need to insert
bullets for capacities as noted by Safouh that ought to be referenced in terms of 30 degrees Celsius and not 35 degrees.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600

Toronto, Ontario
M5H 1T1
416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:48 AM

To: Michael Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ...

_Micheal:.—.. - . .

- -As requested atteched you will find our I‘eVISIOI'IS to Schedu]e A, “We have riot made any changes Ghe capac;ty checki

test factor of 90%.

I trust you will find the attached in order.and if you have any question, please feel free to contact me atany time. .-. .-

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.cal .+ .
Sent: Aprit 19, 2011 11:10 AM )



To: Safouh Soufi
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Safouh,

I'm sorry for the confusion. | don’t need you to complete the seasonal capacities or heat rates. It was more the
specification-related content.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:07 AM

To: Michael Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE; TCE Matter - OPA Second Counter-Proposal ....

Micheal,

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?

Below is a list of items that should be revised. We will revise and send back to you the Word document with track
changes to incorporate the items below.

- ltem 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be
revised to 95%

- Section Il of Scheduie A: the minimum of 500 MW af 35C under N-2, we will bullet the “500” with NTD

- Section Il of Schedule A: Season 3 of not less than 480 MW, we will bullet the “480" or alternatively we can
propose “470" '

-1 am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, wili be

able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission
of the 2™ counter offer to TCE.

Please let me know your feedback on the above and will revise the Schedules accordingly.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Aprit 19, 2011 10:00 AM



To: safouh@smsenergy-engineering.com -
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

SubJect. FW: TCE Matter OPA Second Counter-Proposa!

Safo uh

The OPA has been asked by the government to amend its counter—proposal P!ease rev:ew the attached revised draft of
the OPA counter-proposal in particular we have revases the AACC downwards from 500 MW o 481 MW In light of
this change do any of the capacities in Schedule A to the counter—proposa! need to be revised as well?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Cntario

MB5H 1T1

416-969-6288

416-520-9788 (CELL)

416-567-1947 (FAX)

From; Sebastiano, Rocco [mailto:RSebastiano@osler.com)

Sent: April 18, 2011 7:33 PM

To: Michael Killeavy; JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul, Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ...

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference.

Regards, Rocco

From: Michael Killeavy [mailto:Michael Killeavy@powerauthority.on.ca]
Sent: Monday, April 18, 2011 4:24 PM
To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

—Cci-Deborah-angelaan;JoAnne-Butler—

Subject: TCE Matter - OPA-Second-€ounter-Proposal sws, - = o w s e e

**¥ PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the-last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-

proposal with the exception of:

1. AACC will be 481 MW;
2. Target Capital Cost of 5475 million;



3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated
now at $37 million;

4, Contract term of 25 year; and

5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR
project, to exempt the project from the Plonning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enterinto good faith negotiations with TCE for: (i) the recovery of the OGS
sunk costs; (i) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of
the OGS contract.

During our telephone call t misspoke when I said that the provincial government would enact a regulation to
exempt the project from the Planning Act. it will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn’t possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Autharity

120 Adelaide Street West, Suite 1600
Terontoe, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidentiai and subject to
copyright. Any unauthorized use or disciosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et e
soumis & des droits d'auteur. I est interdit de 'utiliser ou
de le divulguer sans autorisation.

ik



DRAFT: APRIL 18,2011, 7:15 FPM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE,
Dear Mr, Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Lid. (“TCE”) and the Ontario Power Anthority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while ]
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not |
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project .
that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
confract for the Replacement Project (the “Replacement Contract™) would be based on the final
form of contract {the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”, The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this lefter, In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR. upon
commercial operation on the basis set out in Schedule “C™ to this letter.

The fdllowing sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract: S

i. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to copstruct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requiremenis for
the Planning Act approvals have been satisfied, the approvals are issued in a timely
manner.

Privileged

If this did not ocour and the delay in the issuance of such Planning Act approvals caused
TCE not to achieve Commercial Operation by the Milestone Date for Commercial
_ X - Operation, such delay-wonld-he considered an-event-of Force-Majeure;-and. TEE-wonld - —=— ==
_ ... _be entitled to_recover its reasonable,. out-or-pocket_costs_resultmc from such delay, by e e s

way of a corresponding i mcrease in the Net Revcnue Requirernent (NRR)

o
e
CU In addition, the OPA would not have the right to terminate the Replacement Contract for
;-i such event of Force Majeure unless the evernt of Force Majeure resulted ina delay that
was greater than two years and the OPA paid TCE a ferrhination payment which thé

Parties would negotiate in good faith and would compensate TCE for reasonable damages

LEGAL_1:20465379.1



Draft & Privileged
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any

_residual value) associated with the development of the Oszkville Generating Station,

provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial

value of the Contract. : ;

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of ~~
the Qakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by
[0.000 012 681 3] multiplied by the amount by which such costs are less than
$37,000,000.

Interconnection Casts, The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit § of
the Acceleraied Clean Energy Supply Contract between the OPA and Portland Energy
Cenfre L.P. with the necessary conforming changes being made; provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (i)
references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commercial Operation Date”, and (jii) there shall be no “Excess H1 Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25

years. For greater cerfainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit 1. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.

LEGAL_1:204§5375.1
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8. Potential One Hour Runs. Because of the absence of the “NINRR™ term in Exhibit I to
the NYR Coniract, we do not believe that the potential for single hour imputed
production intervals would be detrimental to TCE. We are not proposing any change fo
Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2013, If Commercial Operation
were to oceur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had ocourred on July 1, 2015,

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of aceeptance.

Yours very truly,

JoAnne Butler . .

c. Colin Andersen, Ontario Power Authority
Michael Killeavy, Ortario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

Draft & Privileged
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Draft & Privileged

SCHEDULE “A” - TECHNICAL REQUIREMENTS

L Replacement Project
The Replacement Project silall:
(a)  be adispatchable facility designed for maximum operational flexibility;
(b)  be asimple cycle configuration generating facility;
{¢) utilize natural gas supplied by pipeline as the fuel; and
(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published

by the IESO.

II. Contract Capacity

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a),
{b) and (c) below also be revised to reflect TCE’s comments about the capabilities of the
CTG’s?] [See below]

The Replacement Project will be a single generating facility and will:

()  be able to provide 2 minimum of [250 MW] at 35 °C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; {NTD: Planning studies used 35 °C. Contract
FM temperature is 30°C and consequently the equivalent capacity at 30°C should

be used instead.}

{b)  be able to prov1de a minimum of [®#500 MW] at 35 “C under N-2 System
Conditions; d .
generation capacity should be at least 500 MW. The Replacement Project may not

achieve such capacity at the above mentioned ambient condition. _The Replacement
Project's maximurm capacity at 30°C should be used}

{¢)  havea Season 3 Contract Capacity of not less than [480 MW]; and

(d)  have a Contract Capacity of not more than 550 MW in any Season.
III.  Electrical Connection
The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect 10 a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]™ transmission tower {Tower #®} leaving

LEGAL_1:20465279.1
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the Preston TS connecting to the Galt TS, [Note: This assumes the Replacement Project is
located at the Boxwood site.]

IV.  Operation Following}al N-2 Contingency (Load Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ohtario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract,

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

YI. Emissions Requirements.

(a)  The emissions from the Replacement Project shall meet or exceed the following
criteria:

® Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
vpon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(iy  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O in the exhaust gases on a dry
volume basis) as measored using the FEmissions Measurement
Methodology.

(by TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3} the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx

g ; and COQ.
ot ' &)—T-h&Replacement Contfract-will reuire ihat the-emissionlimits for NOx-and€O—

[)rafJ

- +-be- (i) incorporated-into-the-Replacement Project’s-Environmental Review Report =~

or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

LEGAT,_1:20455375.}



Draft & Privileged

-3-

(d)  The emission limits for NOx and CO stated in the Replacement Contract will -
form the basis of an ongoing operating requirement. For greater certainty, the -
OPA is not requiring TCE to adopt any specific facility design or utilize any
particular conftro] equipment with respect to air emissions, provided, however, the -
Replacement Project mmst comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

V. _ Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Preject Major Equipment.

The Replacement Project will be designed utilizing (2) MS501GAC Fast Start pas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s ouiput terminals) new and clean, at ISO conditions.

LEGAL_1:20465379.1



SCHEDULE “B” — FINANCIAL PARAMETERS

$ 14,922 / MW-month

5 20 %

700 MMBTU/start-up

$30,000/start-up o SR

| $0.89/ MWh

$0.50 / MWh

Season 2 Season 3 Season 4
10.55 10.66 10.58
MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
(HEV) (HHV) (HHV) .
[®] MW [®*] MW [®] MW

Privileged

0 MW 0 MW oMW

oMW

Cp
1

37.8 35.8 33.0 352
MW/minute MW/minute - MW/minute MW/minute

Dra
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SCHEDULE «“C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B* other than the NRR shall be subject to adjustrent pursuant to this Schedule *C”.

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA's share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) » 0.50, provided
that the OPA Share shall not exceed $25,000,000

() If the Actual Capex is less than $25,000,000 less than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(¢)  The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by {0.000 012 681 3]. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incurred in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices” (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the
OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$}36,295,000]
Costs of Hedging USD to CAD 'CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,
such that all costs incurred by TCE in designing and building the Replacement Project
shall be transparent to the OPA and fully auditable. Any dispute relating to the -
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determination of the Actual Capex shall be resolved in accordance with the dispute
resolution provisions of the Replacement Contract.

5. All dollar amc;unts referenced in this letter are in Canadian dollars, unless otherwise
specified.

& Privileged

i
)
i
i
I

Draft
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Aleksandar Kojic

From: -Deborah Langelaan
Sent: April 18, 2011 12:15 PM
. To: Michael Killeavy
Subject: Re: TCE Matter - OPA Second Counter-Proposal ...

Why did you send this to Ron?

From: Michael Killeavy

Sent: Tuesday, April 19, 2011 12;07 PM

To: Sebastiano, Rocco <RSebastianc@osler.com>; Smith, Elfiot <ESmith@osler.com>; Susan Kennedy

Cc: JoAnne Butler; Deborah Langelaan; Ron Clark <rclark@airdberlis.com>; Safouh Soufi <safouh@smsenergy-

engineering.com>
Subject: FW: TCE Matter - OPA Second Counter-Proposal ...,

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached are Safouh’s comments on Schedule A in light of the reduction in AACC. Basically, | think we need to insert
bullets for capacities as noted by Safouh that cught to be referenced in terms of 30 degrees Celsius and not 35 degrees,

Michael Kiileavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 173

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:48 AM

To: Michael Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE; TCE Matter - OPA Second Counter-Proposal ..

Micheal:

As-requestedﬂattached-you-wrﬂ“ﬂnd ourTevrsronS“to‘Scheriulﬂ We‘h‘aVé—ﬁt‘made any cnanges tothe capacny check

- testfactorof Q0% = - T s T T e T T T e e L T T

| trust you will find ihe attached in order and if you have any question, please feel free to contact me at any time.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael. Kl[[eavy@powerauthority on, ca]
‘Sent: April 19, 2011 11:10 AM
To: Safouh Soufi



Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Safouh,

I’m sorry for the confusion. | don’t need you to compiete the seasonal capacities or heat rates. It was more the
specification-related content.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1847 {FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering. com]
Sent: Aprif 19, 2011 11:07 AM

To: Michae! Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Micheal,

Just a quick clarification, do you want SMS to complete the seasonal Capacities in Schedule B1 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?

Below is a list of items that shouid be revised. We will revise and send back to you the Word document with track
changes to incorporate the items below.

- ltem 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be
revised to 95%

- Section |l of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500” with NTD

- Section i of Schedule A: Season 3 of not less than 480 MW, we will bullet the “480" or alternatively we can
propose “470"

1 am assuming the OPA, through the Impiementation Agreement and as further information is provided by TCE, will be
able fo ref ine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission
of the 2™ counter offer to TCE.

Please let me know your feedback on the above and will revise the Schedules accordingly.

Thanks,
Safouh

From: Michael Kilieavy [mailto:Michael Killeavy@powerauthority.on.ca)
Sent: April 19, 2011 10:00 AM
To: safouh@smsenergy-engineering.com



Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: FW: TCE Matter - OPA Second Counter-Proposal ...

SafOUh; . . ’

The OPA has been asked by the government to amend its counter-proposal Please review the attached revised draft of
the OPA counter~proposal In particular, we have revises the AACC downwards from 500 MW to 481 MW, In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler. com]

Sent: April 18, 2011 7:33 PM

To: Michael Kll[eavy, JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Eliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. 1 have also included a blackline to the first counterproposal for ease of reference.

Regards, Rocco

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler

ubject.:[CEMatter_OPA SecondLaunter—Propesalﬂ o

+++ PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION *#*

There have been some developments on this file over the last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-

proposal with the exception of:

1. AACC will be 481 MW;
2. Target Capital Cost of $475 million;
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estlmated

now at 537 million;
3



4, Contract term of 25 year; and

5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS
sunk costs; {ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of
the OGS contract. '

During our telephone call | misspoke when | said that the provincial government would enact a regulation to
exempt the project from the Planning Act. It will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow, [f this isn’t possible,
please let me know in advance.

Thank you,

Michae!

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-269-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privilegad, confidential and subject to
capyright. Any unauthorized use or disclosure Is prohibited.

Le contenu du présent courriel est privilégié, confidentiel at
soumis & des droits d'auteur. i est interdit de l'utiiser ou
de le divulguer sans auforisation,




Aleksandar Kojic

From: Michael Killeavy

Sent: Aprit 19, 2011 12:16 PM

To: Deborah Langelaan

Subject: 'RE: TCE Matter - OPA Second Counter-Proposal ....

It should have been Ronak. Can we call her Shirley? It's too much like Ron.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Deborah Langelaan

Sent: April 19, 2011 12:15 PM

" To: Michael Killeavy

Subject: Re: TCE Matter - OPA Second Counter-Proposal ...

Why did you send this to Ron?

From: Michael Killeavy

Sent: Tuesday, April 19, 2011 12:07 PM

To: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>; Susan Kennedy

Cc: JoAnne Butler; Deborah Langelaan; Ron Clark <rclark@airdberlis.com>>; Safouh Soufi <safouh@smsenergy-

engineering.com> .
Subject: FW: TCE Matter - OPA Second Counter-Proposal ...

#¥% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached are Safouh’s comments on Schedule A in light of the reduction in AACC. Basically, ! think we need to insert
__bullets for capacities as noted by Safouh that ought to be referenced in terms.of 30.degrees Celsius and not 35 degrees- - .

""Michael Killeavy, LL.B., MBA;P.Eng.

Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MB5H 171

416-969-6288 :
A16-520-9788 (CELL) - - -
416-967-1947 (FAX)



From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:48 AM

To: Michael Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Micheal:

As requested, attached you will find our revisions to Schedule A. We have not made any changes to the capacity check
test factor of 90%. |

i trust you will find the attached in order and if you have any question, piease feel free to contact me at any time.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: April 19, 2011 11:10 AM

To: Safouh Soufi

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: RE: TCE Matter - OPA Second Counter-Proposal ...,

Safouh,

I'm sorry for the confusion. | don’t need you to complete the seasonal capacities or heat rates. 1t was more the
specification-related content.

Michael

~ Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MBEH 1IT1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:07 AM

To: Michael Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Micheal,

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?



Below is a fist of items that should be revised. We will revise and send back to you the Word document with track .
changes to mcorporate the ltems be]ow ‘

- Hem'7 of the Léiter to Pourbaix: the 90% capacsty check test criteria is no Ionger practical and this shouild be

revised fo 95% :
- Section il of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the “500” with NTD -
- Section I of Schedule A: Season 3 of not less than 480 MW we wm bullet the “480” or alternatlvely we can

propose “470" _
I @m assuming the OPA, through the Implementation Agreement and as furthér information is provided by TCE, wili be
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission
of the 2™ counter offer to TCE.

Please let me know your feedback on the above and will revise the Schedules accordingly.

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: April 19, 2011 10:00 AM

To: safouh@smsenergy-engineering.com

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: FW: TCE Matter - OPA Second Counter-Proposal ....

Safouh,

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. in light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

Michael

Michae! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6283

416-520-9788 (CELL)

416-967-1947 (FAX)

“From: Sebastiano, Recco [mailto:RSebastiano@osler.com)
Sent: April 18, 2011 7:33 PM

To: Michael Killeavy; JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Efliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael and JoAnne,



Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference.

Regards, Rocco

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler .

Subject: TCE Matter - OPA Second Counter-Proposal ....

#** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be-identical to the first counter-
proposal with the exception of:

1.
2.
3.

oo

AACC will be 481 MW;

Target Capital Cost of $475 million;

Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated
now at $37 million;

Contract term of 25 year; and

The provincial government will not pass a regulation, simitar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS

sunk costs; (i) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of
the OGS contract.

During our telephone call | misspoke when 1 said that the provincial government would enact a regulation to
exempt the project from the Planning Act. It will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. If this isn’t possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)



416-967-1947 (FAX)

This e-mail message is priviieged, confidential and subject fo

copyright. Any unauthorized- use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiet et
soumis & des droits d'auteur. 1 est interdit de 'utiliser ou
de le divulguer sans autorisation.







Aleksandar Kojic

From: Michae! Killeavy

Sent: April 18, 2011 12:17 PM

To: Deborah Langelaan

Subject: ' RE: TCE Matter - OPA Second Counter-Proposal ...

Thanks

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Deborah Langelaan

Sent: April 19, 2011 12:17 PM

To: Michael Killeavy

Subject: Re: TCE Matter - OPA Second Counter-Proposal ...

I'll ask her.

From: Michael Killeavy

Sent: Tuesday, April 19, 2011 12:16 PM

To: Deborah Langelaan

Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

It should have been Ronak. Can we call her Shirley? 1t's too much like Ron.

Michael Killeavy, LL.B., MBA, P.Eng.

;_*D.'LCE’.cton;;Go.ntract N!a "!agement e o e

—-Ontarie-Power Authority — =0 e
120 Adelaide Street West, Suite 1600

Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CFLL)

416-967-1947 (FAX)




From: Deberah Langelaan

Sent: April 19, 2011 12:15 PM

To: Michael Killeavy

Subject: Re: TCE Matter - OPA Second Counter-Proposal ...

Why did you send this to Ron?

From: Michael Killeavy

sent: Tuesday, April 19, 2011 12:07 PM

To: Sebastiano, Rocco <RSebastiano@osler.com:>; Smlth Elliot <ESmith@osler.com>; Susan Kennedy

Cc: JoAnne Butler; Deborah Langelaan; Ron Clark <rclark@atrdberlls com>; Safouh Soufi <safouh@smsenergy-
engineering.corm:>

Subject: FW: TCE Matter - OPA Second Counter-Proposal ...,

*%% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION *¥*

Attached are Safouh’s comments on Schedule A in light of the reduction in AACC. Basically, 1 think we need to insert
bullets for capacities as noted by Safouh that ought to be referenced in terms of 30 degrees Celsius and not 35 degrees.

Michael Killeavy, LL.B., MBA, P.Eng,
Director, Contract Management
Ontario Power Authority

120 Adelaide Street Wast, Suite 1600
Toronto, Ontario

M5SH 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:48 AM

To: Michael Kjlleavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butier
Subject: RE: TCE Matter - OPA Second Counter-Proposal ..

Micheal:

As requested, attached you will find our revisions to Schedule A. We have not made any changes io the capacity check
test factor of 90%.

| frust you wili find the attached in order and if you have any question, please feel free to contact me at any time.

Thanks,
Safouh .

From: Michael Killeavy [maiito:Michael Killeavy@powerauthority.on.ca]
Sent: April 19, 2011 11:10 AM

To: Safouh Soufi

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: RE: TCE Matter - OPA Second Counter-Proposal ...

Safouh,



I’'m sorry for the confusion. | don’t need you to complete the seasonal capacntles or heat rates. it was more the
specn‘“ cation-related content. : :

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]
Sent: April 19, 2011 11:07 AM

To: Michael Killeavy

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Micheal,

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE?

Below is a list of items that should be revised. We will revise and send back to you the Word document with track
changes to incorporate the items below.

- ltem 7 of the Letter fo Pourbaix: the 90% capacity check test criteria is no longer practical and this should be

revised to 95%
- Section i of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500” with NTD
- Section Il of Schedule A: Season 3 of not less than 480 MW, we will buliet the "480" or alternatively we can

propose “470"

| am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, wili be
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submrss:on

of the 2™ counter offer to TCE.

Please let me know your feeciba__ck,,o,n,,,the“above,and,will.revise._th,e,Schedules accordingly. .. ~. o

S HEAKS, T e

Safouh

From: Michael Killeavy [mailto:Michael . Killeavy@powerauthority.an.ca]
Sent: April 19, 2011 10:00 AM , _

To: safouh@smsenergy—engmeerlng com

Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler

Subject: FW: TCE Matter - OPA Second Counter-Proposal ....

Safouh, T



The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: April 18, 2011 7:33 PM

To: Michael Killeavy; JoAnne Butler

Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael and JoAnne,

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect
the changed parameters. 1have also included a blackline to the first counterproposal for ease of reference.

Regards, Rocco

From: Michael Killeavy [mailto:Michael.Kifleavy@powerauthority.on.ca]
Sent: Monday, April 18, 2011 4:24 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ....

*%* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-
proposal with the exception of:
1. AACC will be 481 MW;
2. Target Capital Cost of 5475 million;
3. Net Revenue Requirement of $14,922/MW-manth, which is inclusive of the OGS sunk costs estimated
now at $37 million;
4. Contract term of 25 year; and
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have

4



permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peakmg plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS
sunk costs; (ii} prudentiy incurred expendltures on the K-W peakmg p]ant and, (iii) the financial value of

the OGS contract

During our telephone call | mlsspoke when | said that the provincial government would enact a regulation to
exempt the prdject from the Planning Act. It will not do so.

We would like to receive a draft of this second cbunter—proposal befare 10am tomorrow. If this isn’t possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 171

416-969-6288

416-520-9788 {CELL)

416-567-1947 (FAX)

This e-mail message is priviteged, confidential and subject to
copyright. Any unauthorized use or disclosure fs prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur, (I est interdit de l'utiliser ou
de le diviiguer sans autorisation,




Aleksandar Kojic

From: JoAnne Butler

Sent: April 19, 2011 2:34 PM

To: Colin Andersen )
Cc: Kristin Jenkins; John Zych; Michael Killeavy; lrene Mauricette
Subject: Slide Deck for Tomorrow's Board Meeting

Attachments; OGS_BOD_CM_20110420 v1.pptx

importance: High

Colin, here are our proposed slides for tomorrow’s meeting. John has promised to send them out today so if you have
any changes, please let him know.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 171

416-969-6005 Tel.
416-869-6071 Fax.
ioanne.butle owerauthority.on.ca
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Status

»  TCE rejected OPA counter-proposal via telephone on April 1.

»  Email exchange between Colin‘(asking: for more information and proposing mediation) and Alex
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their
proposal or threat of litigation).

»  Due diligence performed by our external and internal counsel regarding pros/cons of
arbitration/iitigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms
of reference for arbitration. Letter not sent.

«  Meanwhile, TCE met with Government to express concerns over our proposal and more threat of
litigation. :

« TCE’s approach of “divide and conquer” has worked as Government is now integrally involved
and being heaving lobbied by GR rep from TransCanada.

«  Government:verbally directed us to send counter proposal which puts us in a. position of
weakness, i€ negotlatmg W|th ourselves Government informed TCE that OPA wouid be coming
back with: another proposal. ‘- : : :

«  We believe:that this-proposal closes the value gap enough on the lost profits from OGS to prevent
httgatlon wuthout putting further undue obligation on the ratepayer because of not having a
compet;tlve procurement TCE may thll'lk otherwise.

«  TCE has:$entletterfrom their Iltigatlon counsel on April 19 asking to sit down with our internal
counsel fo‘detérmine the appropriate dispute mechanism for resolving the matter. TCE remains

willing to discuss alternatives, but not willing to suspend the formal process.
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interconnections

NRR

Payment In addition to the NRR

Payment in addition to the NRR

TCE P#{iposal OPA Counter-Propesal OPA Second Gounter Proposal
Miifch 10, 2011 March 28, 2011 Apriiz1, 2011 Comments
:R:! Rave 8 900 i ‘ nth 12 S00/MW-month NRR covers capital casts, financing warking capital, returns, fixed monthiy payment
Re uirer::et B nn ' M $14,922/MW-month over life of conlract. Energy pald on a deemed dispatch basls, this plant will
eq _ i operate lass than 10% of the time.
Finaneing, . SRk o o . P ; TCE claimed "unteveraged" discount rate of TCE can finance/leverage how they want to Increase NPV of project.. Wa have
Assumpttéhs Unknown Assumed 7.5% Cost of Eqully, all equily profect. 5.26% assumed In second proposal what we boelieve that u-mywould use.
. i Wa believa that TCE obtalns all their value in the first 20 years 10 Year Optionisa
. 20 Years + Option for 10 "nice to have” sweetener.
Conl“ra?t,‘l:'?:_':.r_l : .| Year Extentlon e 2 "'-95""_ : o 25 Years Pracedent for 25 year contrast, — Parttands Enerby Centra has option for addltional
Sk - five years on the 20-year term. :
Contract Capacity ; LTEP indicates naad far peaking generation in KWCG; need at least 450 MW of
‘{Annual Average) 450 MW: P | Soo Mw 481 MW summer peaking eapacity, average of 500 MW provides additional system flaxibility
’ : | } . and reducas NRR on per MW basls.
‘Sunk Cost Treatment ;';;1:1 Sunt Pam ont of Amarlize aver 25 years — ne relurns Amortiza over 25 years ~ no returns $37mm currently belng audited by Ministry of Finance for substantiation and
. m reasenablenass.
Gas/Electrical Payment i addition to the

Presedent — Porflands Energy Gentre , Halton Hifts ,and NYR Peaking Plant. Paid
on a cost recovery basis, [.e. no apportunity to charge an additional risk premium on
{op of active costs. TCE estimate is $100mm, £ 20%.

Capttal Expendltures

Qur CAPEX based on independant review by our Technica) Expert and published

( G AFEX} $540mm i 3400mm $475 mm information on other similar generatlon facilitles. We have Increased It by $78mmy;
: hopwever, carmat really substantiate why. Therefure. wae are siill pmposlng a target
‘n_ o o L costan CAPEX where Increases/tdecreases ara shared, -
Gperational 3 } ’ A, :
Expenditures Litlle \n'SEb!Iity Reasonable TCE has given us limited insights Into their operating expenses. -
{OPEX) rl Reasonable We have used advice from our technical consultant on reasonable OPEX

estimates.

approval

Asststancef?rctechon from
mltlgatfng Ptanning Act
i‘lsk i

We would approach Government to provide
Planning Act appravals exemption.

No government assistance with permitting and
approvals comblined with a goed faith
obligation to negotlate OGS compensation
and sunk cosls if the K-W Paaking Plant
doasn't proceed because of permitling issues.

Inthe secand counter-proposal the permitting risk is entirely transferred to TCE:
however, the promise of finding compensatisn of OGS lost prur its Wcauld continua 0
until another optionis found, .

"\ Privileged and Confidential -
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Quantum Comparison

TCE's Proposal

OPA’s ist ;
Counter Proposal - §

OPA'sFINAL
Counter Proposal -

le.
m  $265M 7

S0

$100

$200 3

00

T

$500 $600

inSM

$400

$700  $BO0 5900

SUNK COSTS OGS LOST OPPORTUNITY | CAPITAL EXPENDITURES GAP
($M) ($m) (51} ($M)
TCE Proposail 37 375 540
OPA’s First Proposal 37 160 400 354
OPA's Final Proposal 37 200 - 475 265
Replacement Project Comparison
1 Sunk Cost($M)

W Replacement Project
“incdudinglost
opportunity of
cancelling 0G5 (SM)*

B Capital Cost(GM)

£1,000

Financing Assumptions updated to reflect what we "think” that TCE would be using, ie. WACC — 5.25%
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NS

TCE acceptisi — %;proceed to sign Implementation Agreement and work towards completing contract,

TCE does not accept — legal teams will determine appropriate mechanism to resolve the matter.
However, we ?]ave lost our leverage to try and get the dispute mechanisms on the table flrst

Reasonable p obability that Government will continue to direct us to meet TCE's demands for fear
of either prlvate arbitration or public [mgatlon

mﬁnmﬂmm




Aleksandar Kojic.

From: JoAnne Butler .

Sent: April 19, 2011 4:54 PM

To: Colin Andersen :

Cc: Kristin Jenkins; John Zych, ‘Michael Killeavy; Irene Mauncette Mlchael Lyle .
Subject: RE: Slide Deck for Tomorrow's Board Meeting - L
Atfachments: OGS_BOD _CM_20110420 v1.ppix

John,

Here are the revised slides with typos fixed and have addressed all of Colin's:comments except for the last point. We will
look at that in the Exec Committee tomorrow. Thanks...

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.
416-869-8071 Fax.

joanne.butler@powerauthority.on.ca

From: Colin Andersen

Sent: Martes, 19 de Abril de 2011 03:27 p.m.

To: JoAnne Butler

Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricetie
Subject: RE: Slide Deck for Tomorrow's Board Meeting

2 typos p 3 - "Extention” row 3, cci2, and “*howp ever' row 7, col 5

Add the share over/under to the $475m cap ex box

How are we addressing the Boards confusion from strategy day?

What about “Sean’s way” — 'm guessing Jim will ask ~ variation on “walkaway” (sunk cost +turbines+lost profit = money
for nothing) vs “all in for ratepayer” {same but adds in KW as still have to do a KW plant eventually) — noting that in both
cases the turbine cost will be < 215 since they wili be soldfrepurposed for something on the dollar

Colin Andersen
Chief Executive Officer

Ontario Power Authority
120 Adelaide Street West, Suite 1600 _ . o e S e o e e e oo

———Tuvenio, Ontario MSHATI -
T “416 989 6399 C T T Tt T T I T T T T T T T T T Tt T T o T T
B 415 969 6380 - I T
colin.andersen@powerauthority.on.ca
www, powerautheriiy,on.ca

Please consider your environmental responsibility before printing this email

From: JoAnne Butler

Sent: Tuesday, April 19, 2011 2:34 PM

To: Colin Andersen

Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette
Subject: Slide Deck for Tomorrow's Board Meeting
Importance: High



Colin, here are our proposed slides for tomorrow’s meeting. John has promised to send them out taday so if you have
any changes, please let him know.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T

416-269-5005 Tel.
416-269-6071 Fax,

ioanne. butler@powerautherity.on.ca
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Status

* TCE rejected OPA counter-proposal via telephone on April 1.

«  Email exchange between Colin (asking for more information and proposing mediation) and Alex
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their
proposal or threat of litigation).

«  Due diligence performed by our external and internal counsel regarding pros/cons of
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms
of reference for arbitration. Letter not sent.

»  Meanwhile, TCE met with Government to express concerns over our proposal and more threat of
litigation. |

+ TCE’s approach of “divide and conquer” has worked as Government is now integrally involved
and being lobbied by Government Relations rep from TransCanada.

.+ Government verbally directed us to send counter proposal which puts us in a position of

weakness, ie. negotlatrng with ourselves ‘Government mformed TCE that OPA would be coming
back with: another proposal.. .

~+  We believé that this proposal closes: the value:gap enough on the lost profits from OGS to prevent
litigation without: puttmg further undue obligation on the ratepayer because of not havmg a

_ competitive: procurement. TCE may thlnk otherwise.

-+ TCEhas sent letter: from their htlgatlon counsel on April 19 asklng to sit down with:our internal
counsel to determine the appropriate dispute mechanism for resolving the matter. TCE remains
willing to discuss alternatives, but not willing to suspend the formal process.

2 Privileged and Confidential - Prepared in Contemplation of Litigation 'N B Rlo
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TGE Propasal

OPA Counter-Praposal

OPA Second Counter Proposal

Mareh 10; 2014 March 28, 2011 April21, 2011 Comments
B e \
.NRR : . . . -
; NRR covars capital casts, financing working capital, relums, fixed monthly payment
Wef Revenua $12,500/MW-montfy $14,922/MW-month over life of contract. Energy paid on a deamed dispatch basis, this plant-will

Requirement

operate Jass than 10% of the time.

Financing; ™ -

.;‘\s:sur\na d 7.6% Cost of Equlty, al equity praject TCE claimed "unleveraged" discountrate of | TCE ca financefleverage how they want to Increase NPV-6f project.. We have
Assumptions : Gty quity p "] 5.25% assumed in second proposal what we belleve that they would usa.
. We believe that TCE obtains all their value in the first 20 years, 10 Year Oplionls a
: nfor10. . *nica ta have” sweetener. ’ .
c:mt'_:ra::t Term ' ) 2§ ,‘fears 25 Years Precadent for25 year conlract, — Portlands Energy Cenlre has optlon for additional
five years on the 20-year term. L sk
Contract Capaclty 500 MW 481 MW LTEP Indicates need for peaking genaration in KWCG; need at least 450 MW of

{Annual Avarage)

summer peaking capacily, average of 500 Mw provides additional system flexibllity
andreduces NRR on per MW basls.

Sunk Cost Treatment

Lump Sum Payinent of
F37mm !

Amorlize over 25 years ~no returms

Amortize over 25 years — no refurns

$37mm currently being audited by Ministey of Finance for substanttation and
reasenableness.

GasiElectrical

Paymanl |n add lion fo the

Payment in addition to the NRR

Pracedent ~ Porflands Energy Centre , Halton Hills ,and NYR Peaking Plant, Pald

Interconnections NRR 1 ' Payment in addition to the NRR on a cost recovery basis, I.e. no apportunity fo charga an additional risi premium on
ol top of aclive costs. TCE estimata s $100mm, £20%.
; ' . ! ‘ Our CAPEX based on independent review by our Technlcal Expert and published
Caplta1 Expendituras Sh i information on other similar generalion facllifies. We have increased It by $100mm;
w s . ex’| 540mm; ] $400rmm: 475 mm '
(GAPEX) SERE o | $ however, cannot really substantiate why. We are still proposing a target cost on
- ! CAPEX where thera is a $25 upper/lower band and then Increases/dacieases are
i shared.
G e [
Operational !
Ef pend t:::as 3 Reasonable TCE has glven us limited inslghts into their oparating expensas
| Reascnable Woe have used advice from our technical consultant on'reascnable OPEX

{OPEX).

eslimates.

mitigating Pll‘a nn ng Act

a;uprn\.'als.I risk !

1
S
Assistance/Protection from

Wewould approach Government o provide
Planning Act approvals exemption.

No government assistance with parmitting and
approvals combined with a good faith
obligation to negatiate OGS compensation
and sunk costs if the K-W Peaking Plant
doesnt proceed because of permilting issues.

I the secand counter-proposal the permilting risk [s entirely transferred to TCE;
however, the promise of finding r:ompensallon of OGS Jost proms wnuld cnntlnue "
untit another opticn is found. .

- Prepared in Contemplation of Litigation




Quantum Comparison

GAP

OPA’s 1st !
Counter Proposal il

OPA's FINAL
Counter Proposal

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES
($M) ($M) ($M) ($M)
TCE Proposal 37 375 540
OPA's First Proposal 37 160 400 354
OPA's Final Proposal 37 200 475 265
Replacement Project Comparison
- - Sunk Cost{SM)
TCE's Proposal ' '
M Replacement Project

-
k17

265M

including lost
opportunity of
cal_méeliill'g OGS [SM)*

B Capital Cost ($M)

$100  $200 3300 5400

$50¢
inSM

$600

$700

$800 5900

$1,000

Financing Assumptions updated to reflect what we ”thinlg?’.‘that TCE would be using, ie. WACC - 5.\25%

Proposal covers OGS and KWCG profits, no double dipping

ONTARIO®
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Send out newi

counter proposal.

TCE accepts}g- :}roceed to sign Implementation Agreement and work towards completing contract.

TCE does not‘

ccept — legal teams will determine appropriate mechanism to resolve the matter.

However, we hcve lost our leverage to try and get the dispute mechanisms on the table first.

Reasonable probability that Government will continue to direct us to meet TCE’s demands for fear
of either prlvate arbitration or public litigation.

Send out strbﬁgl.y worded letter (prepared) to TCE indicating that.they have breached their terms
of the confidbfhtnahty agreement with us and are not negotiating in good faith.

ONTARIO

pnwmnuruanm. ¥,




Aleksandar Kojic

From: Michael Killeavy

Sent: April 18, 2011 8:19PM

To: Susan Kennedy; pivanoff@osler.com; Sebastlano Rocco; Smith, Elliot

Ce¢: . JoAnne Butler; Deborah Langelaan

Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Quicomes ...

Attachments: SWGTA Contract Potential Qutcomes 19 Apr 2011.ppt; SWGTA Scenarios 19 Apr 2011.xIsx
Importance: High

*¥% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

There has been a lot of discussion about the possible outcomes of the settlement discussions
with TCE by certain persons not directly involved in these settlement discussions. Sadly,
most of this discission has been uninformed. I have prepared the attached slide that sets
out a few different scenarios along with their approximate cost to the ratepayer. This
graphical depiction is only intended to show the relative magnitude of the impact for each
outcome to the ratepayer. Furthermore, it is not an exhaustive listing of the potentlal
outcomes.

What might not be obvious to those not involved directly in the discussions is that
acceptance of TCE's original proposal to settle is the worst possible outcome for the
ratepayer. It appears that our second counter-proposal is the next worst outcome for the
ratepayer. This slide might help the Board and other decision-makers in their deliberations
with regard to-their decision on sending TCE the second counter-proposal.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, M5H 1IT1
416-969-6288 (office)

416-969-6071 (Fax)

416-526-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Potential Outcomes

SWGTA Outcome Scenarios

Cos
Proposal
vely
) CE Profite
ardl tol TCE pnly for OGS E:uTk Costs
$0 $100 | | $200 $300 $400 $500 $600 $700 $800 $900 $1,000
| Cost to the Ontario Ratepayer '
. i wOGS Sunk BCT Cost mCAPEX m OGS Financial Value P
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Aleksandar Kojic

From; John Zych
Sent: April 19, 2011 8:22 PM '
To: Colin Andersen; ceb1618@aol.com,; jim.hinds@irish-line.com; jmichaelcostello@hotmail.com;

rfitzgerald7 @sympatico.ca; i tzgerald?@sympatlco ca; ferran@execulmk com,
- blourie@ivey.org; pjmon@yorku cs; Iynandnelt@sympatlco ca.

Cc: . JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy, Irene Mauricette; Nimi Visram

Subject: BOARD TELECONFERENCE MEETING - WEDNESDAY, APRIL 20, 2010 AT 5:30 P.M,,
TORONTO TIME

Attachments: OGS_BOD_CM_20110420 v1.ppix

I wish to confirm that we will hold a Board teleconference meeting on Wednesday, April 20, 2010 at 5:30 p.m., Toronto
time, on the subject of the Oakville generating station matter. It is expected fo last about 45 minutes:

A slide deck Is attached.

All Board members other than Lyn MclLeod are expected to participate. (Lyn is away until April 26th and does not have
access to e-mail, so | do not expect her to participate.)

This is an information matter, so there is no resolution. (If an OPA counter-offer to TransCanada Energy is agreed to by
the Board and accepted by TransCanada Energy, an implementation agreement will be drafted by the parties, which our
Board will be asked to approve before signing.)

The call-in number particulars are as follows:

Toll Free: 1-877-320-7617
OPA Board Members' Access Code: 6802847

If any of our Board members are in downtown Toronto at the time of the meeting, they should feel free to attend in person
in the 16th Floor Boardroom, if they wish to do so.

-John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-968-6055

-416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted wnth it are intended only for the named recipient(s) above and may contain

-informatiorrthatisprivileged, confidential-arid/or exempt from disclosure under applicable faw. If you are not the intended

remptent(_s) -any-dissemination, distribution or" copying of this e-mail message or any files transmitted with it-is-strictly

prohibited. If you have received this message in error or are not the named recipieni(s), please nofify the sender
immediately and delete this e-mail message.
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Status

+  TCE rejected OPA counter-proposal via telephone on April 1.

* Email exchange between Colin (asking for more information and proposing mediation) and Alex
Pourbaix (strongly réjecting mediation proposal, imposing deadline for us to agree to their
proposal or threat of litigation).

« Due diligence performed by our external and internal counsel regarding pros/cons of
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms
of reference for arbitration. Letter not sent.

*  Meanwhile, TCE met with Government to express concerns over our proposal and more threat of
litigation. -

» TCE’s approach of “divide and conquer” has worked as Government is now integrally involved
and being lobbied by Government Relations rep from TransCanada.

- Government verbally directed us to: send counter proposal which puts us in a position of
weakness; ie: negotlatmg with ourselves Government informed TCE that OPA would be coming
back with: another proposa! '

«  We believe that this proposal closes thé value gap enough on the lost profits from OGS to prevent
lltrgatron wrthout putting further undue obligation on the ratepayer because of not having a
competrttve procurement TCE may think otherwise.

« TCEhas:sent; Ietter from their. Irtrgatron counsel on April 19 asking to sit down with our internal
counsel to determine the appropriate.dispute mechanism for resolving the matter. TCE remains
willing to discuss alternatives, but not willing to suspend the formal process.

2 Privileged and Confidential - Prepared in Contemplation of Litigation ON 5 Rlo
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ond Counter-Proposal

TCI;-E Proposal

OPA Counter-Proposal

OPA Second Counter Proposal

{Annual Average)

M:an:h 10, 201 Mareh 28, 2011 Aprli21, 2011 Comments

:RtR Revenue 418, QDE;IMW onth 12, 500/MW-month NRR covers capllal costs, financing working capltal, returns, fied monlhh‘i payment

el Reven R -on ' ~men $14,922/4W-manth over life of contract. Energy paid on & deemed dlspatch basls, thls plant will
Requirement : ! .

R, e . - - operate less than 10% of the time.

Flnanc’iﬁﬁ{'-' s s |. : N - . 1 TCE clalmed "unlaveragad® discount rate of | TCE can financefiaverage haw they warit Lo Increase NPV of pmlect Wehave -
Assumpilons. Unknuw? ; Asaumed 7.5% Cost of Eqully, all equity projact. §.25% assumed In second praposal what we bellave that lhaywduld use.

. i Wae believe that TCE abtains alt their vaiue in lhe frat 20 years 10 Year.Option Is a
. .. | 20 Years HOpt onfortD. . . . ‘niceto have" sweetenar.
c’_"“!'?‘?_t—i_-'.-f.:m S YearE 'erj figh . 26 Years 2 Yealrs Precedent for 25 year canlract, — Port!ar‘\ds'Enargy Cen!re_}has option fora'dg:illinnal'
” B fiva years on the 20-year term: SR -
Coniract Capacity 450 MM . : 500 MW 481 MW LTEP iritlicates nesd for paaking generation in KWCG; need at least 450 MW of
KRN :

summer peaking capacily, average of 500 MW providas ddditional sysiam flexibitity
and raduses NRR on per MW basls. . .

Sunk Cost Treatment

Lump Sum fPay}'nent of

$37mm °

Amortize over 25 years — no returns

Amortize over 25 years — no returns

$37mm currently being audited by Mlnuslry of Flnance far substantiatian and.
reasonableness. :

Gas/Electrical Payment in.éadd}ﬂon tothe . . : Precedent — Portlands Energy Cenlre , Hallon Hills ,and NYR Peéking'Piani Pald
Interconnections NRR ' ‘ Payment in addition to the NRR Fayment in addition to the NRR on a cost recovery basis, i.e. no apportunily to charge an additional risk premium on
HEET top of active costs. TCE estimate is $100mm, * 20%. .
Ny -
. b Our CAPEX based on independent review by our Technical Expertand pubfished
Capitat Expenditures 1 P information on other simitar generatioh facililies, We have incraased. it By 1 UOmm
) 3| $540mm - $400mm 475 mm !
((?AP!_EX) ¥ . [ | s howevar, canrol really substantialewhy, Weare still proposing a target cost on
weoe R GAPEX whare there is a $25 upperflowsr band and then lncraasesidacreases are
1 shared,
O’;:é;aliﬁﬂ ‘ ‘ ! ' - i )
. . L TCE has given us limited insights into their operaling expensas. -
Expenditures Little Visibifit Reasaonabl
(ngX)‘ e Il" '51l ity eas = Reasonable We have used advice from our technical condultant on raasunable OPEX

estimates.

Other

Assistange/Protection from
mitigating Planning Act

.:approvals risk

We would approach Government fo provide
Planning Act approvals exemption,

No govemnent assislanca with permitting and
approvals combined with a good faith
obligation to negoliate OGS eomg ion

In the second counter-proposal the pemmitting risk Is enllr'elg} transferrad to TCE;

h

and sunk costs if the K-W Peaking Plant
doesn't proceed because of permilting issues.

k r, the promise of finding compensalion qf OGS Iust prorlswmld cunﬂnue' .
unfil anolher oplion is found. e
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Quantum Comparison

SUNK COSTS OGS LOST OPPORTUNITY | CAPITAL EXPENDITURES GAP
($) {$M) (M) ($M)

TCE Proposal 37 375 540 '
OPA's First Proposal 37 160 400 354
OPA’s Final Proposat 37 - 200 475 265

Replacement Project Comparison

m Sunk Cost {SM}
TCE's Proposal
OPA's 1st W Replacement Project
Counter Proposal - includinglast
opportunity of
- N cancelling 0GS {$M)*
OPA's FINAL 4265 # Capital Cost ($1)

Counter Proposal Rl

¥ L] T

50 $100 5200 £300 $400 $500 $600. $700 5800 $900 51,000
inSK

Financing Assumptions updated to reflect what we "think” that TCE would be using, ie. WACC ~ 5.25%

Proposal covers OGS and KWCG profits, no double dipping ‘ ONTARIO :
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»

Next Steps

- Send out new counter proposal.

- TCE acceptéé— proceed to sigh Implementation Agreement and work towards completing contract.
« TCE does not accept — legal teams will determine appropriate mechanism to resolve the matter.
However, we have lost our leverage to try and get the dispute mechanisms on the table first.

» Reasonable p;"ofaability that Government will continue to direct us to meet TCE’s demands for fear
of either private érbitration or public litigation.

. Send out stre)l:pgﬂ!‘y worded letter (prepared) to TCE indicating that they have breached their terms |
- of the confidémti’ality agreement with us and are not negotiating in good faith.

pmnnwmnm} !




Aleksandar Kojic

From: Sebastiano, Rocco [RSebastlano@osler com]

Sent: April 19, 2011 8:40PM

To; Michae] Killeavy .

Subject: _ RE: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes ..

' Elliotand I just called you to make a couple of observations on the slides. Can you please call me at my office -
at 416-862-5859. Thanks, Rocco

From: Michae! Gfleavy [mailto:Michael.Killea werauthority.on.cal

Sent: Tuesday, April 19, 2011 8:19 PM

To: Susan Kennedy; Ivanoff, Paul; Sebastiano, Rocco; Smith, Elhot

Cc: JoAnne Butler; Deborah Langelaan

Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes ....
Importance: High

#** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

There has been a lot of discussion about the possible outcomes of the settlement discussions with TCE by certain persons not
directly involved in these settlement discussions. Sadly, most of this discussion has been uninformed. Ihave prepared the
attached slide that sets out a few different scenarios along with their approximate cost to the ratepayer. This graphical
depiction is only intended to show the relative magnitude of the impact for each outcome to the ratepayer. Furthermore, it is
not an exhaustive listing of the potential cutcomes.

‘What might not be obvious to those not involved directly in the discussions is that acceptance of TCE's original proposal to
seftie is the worst possible outcome for the ratepayer. It appears that our second counter-proposal is the next worst outcome
for the ratepayer. This slide might help the Board and other decision-makers in their deliberations with regard to their
decision on sending TCE the second counter-proposal.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca

This e-mail message is privileged, confidential and subject to
capyright. Any unautherized use or disclosure is prohibited.

Le contenu du présent courriel est privilégig, confidentiel et
soumis & des draifs d'auteur., I est interdit de I'utiliser ou
de le divulguer sans autorisation.




Aléksandar Kojic

-From: - M|chael Kt[feavy

Sent T April 19, 2011 9:15 PM ‘

To: - . Susan Kennédy; Sebastiano, Rocco; pivanoff@osler.com; Smith, Elliot

Ce: . * JoAnne Butler, Deborah Langelaan

Subject: TCE Nlatter Potentlal SWGTA Contract Settlement Dlscu55|on Outcomes - REVISED ..
Attachments: SWGTA Contract Potential Outcomes 12 Apr 2011.ppt: SWGTA Scenarios 19 Apr 2011 xlsx
importance: High

**¥ PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *%*

I had a brief teleconference with Rocco and Elliot this evening and they made a few
suggestions, which I have incorperated into the attached slide and spreadsheet. Their
suggestions do not affect the conclusions that I set out in my previous email this evening.

I can make any other desired changes tomorrow.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1666
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca
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Aleksandar Kojic

From: JoAnne Butler

Sent: April 18, 2011 9:18 PM
To: Michael Killeavy
Subject: Re: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes - REVISED ...

Just looking at it right now...looks good...we can discuss tomorrow...
JCe

RECEES Original Message -----

From: Michael Killeavy

Sent: Tuesday, April 19, 2011 ©9:15 PM

To: Susan Kennedy; Sebastiano, Rocco <RSebastiancfosler.com>; pivanoff@osler.com
<pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com>

Cc: JoAnne Butler; Deborah Langelaan

Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Qutcomes - REVISED ....

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

I had a brief teleconference with Rocco and Elliot this evening and they made a few
suggestions, which I have incorporated into the attached slide and spreadsheet. Their

suggastions do not affect the conclusions that I set out in my previous email this evening.

I can make any other desired changes tomorrow.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, M5H 171
416-969-6288 (office)

416-969-6071 (Fax)

416-520-9788 (cell)
Michael.killeavyfipowerauthority.on.ca
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From: Michael Killeavy

Sent: April 18, 2011 9:19 PM

To: JoAnne Butler -,

Subject: Re: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes - REVISED ...

It looks career ending for us ....

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

1286 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6871 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on,.ca :

----- Original Message -----
From: JoAnne Butler
Sent: Tuesday, April 19, 2011 89:17 PM

To: Michael Killeavy
Subject: Re: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes - REVISED

Just looking at it right now...looks good...we can discuss tomorrow...
JCB

----- Original Message -----

From: Michael Killeavy

Sent: Tuesday, April 19, 2811 @9:15 PM .

To: Susan Kennedy; Sebastiano, Rocco <RSebastianoffosler.com>; pivanoffflosler.com
<pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com>

Cc: JoAnne Butler; Deborah Langelaan

Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes - REVISED ..

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

— =1-had-a-brief -teleconference-with:Rocco-and-Elliot-this—evening and—they -made—a few ——
suggestions, which I-have incoppopatedrinto~the~attached_s;;de—and spreadsheet. - Their
'suggestions do not affect the conclusions that I set out in my previous email this evening.

I can make any other desired changes tomorrow.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1669
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6871 (fax)



416-526-9788 (Cell)
Michael.killeavy@powerautherity.on.ca
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From: ' Michael Killeavy .

Sent: _ April 20, 2011 7:25 AM

To: Susan Kennedy, Sebastiano, Rocco; Smith, Elliof; pivanofi@osler.com

Cc: JoAnne Butler; Deborah Langetaan

Subject: TCE Matter - Potential SWGTA Contract Settlement Duscusswn Outcomes - SECOND
REVISION ..

Attachments: SWGTA Contract Potential Outcomes 20 Apr 2011.ppt; SWGTA Contract Potential

Qutcomes 19 Apr2011.ppt

Importance: High

**% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *¥**

I reviewed what I did last night and I made a revision to the second scenaric from the top -
TCE is successful at litigation or arbitration and receives a damage award for the OGS sunk
costs, including the CTs, and financial value of the 0GS contract ("worse case damage
award"}. I had estimated the financial value of the 0GS contract at the proposed $375M
settlement from TCE. This likely isn't the worse case, so I re-did the graphic with the
alleged financial value of the OGS contract (so far anyway) at $56eM. This means that the
proposed second OPA counter-proposal is actually slightly better for the ratepayer than a
worse case damage award if TCE were to agree with our proposed settlement.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6871 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca
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Aleksandar Kojic

From: lvanoff, Paul [Plvanoff@os_ler com]

Sent: April 20, 2011 3:23 PM

To: JoAnrie Butler; MlchaeI Killeavy

Cc: Sebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confi idential]

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672 3.doc

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

I=

Pau] lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

plvanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarlo, Canada M5X 188

[l

This e-mail message Is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumtis a des droits d'auteur. Il est interdit de l'utitiser ou
de le divulguer sans auterisation.




[ONTARIO POWER AUTHORITY LETTERHEAD]

April [#], 2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and Qil Pipelines
TransCanada Energy Limited

450 — 1 Street, SW

Calgary, Alberta

T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”).and Ontario Power Authority (the “OPA”) dated October 9, 2009

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010
(the “Confidentiality Agreement”) and a letter agreement dated December 21, 2010 (the
“MOU”). We are writing to you at this time to advise you of our concerns regarding TCE’s
failure to comply with its obligations under these two agreements.

We understand that on April 12, 2011, TCE delivered a presentation to the Government of
Ontario entitled “SW-GTA Update”. Contained within this presentation were excerpts from
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thomton Grout Finnigan
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA. and TCE. Each of these actions constitutes
a breach by TCE of the Confidentiality Agreement.

Regarding the MOU, the parties acknowledged in that agreement that they were working
together cooperatively to identify other generation projects that meet Ontario’s electricity system
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in
———g@@d faith negoetiations—In-that regard-the MOU statesthiat“[ T]he-OPA-and-TCE-agree t6-work—
‘together in- good faithto negotiate the “definitive form “of an “agreement (the “Defimitive. .
Agreement”) in respect of the Potential Project, or an alternative project agreed fo by the OPA
and TCE.” The OPA maintains that the delivery by TCE of its presentation to the Government is
not only a breach by TCE of the Confidentialify Agreement, but it also constitutes a failure to
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views
TCE’s acts as a tactic made in bad faith in an attempt to advance its negotiating position as
against the OPA. The OPA requires that TCE cease and desist from further breaches of the
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its
rights and remedies against TCE respecting the actions referred to above.

rivile ged

Draft &P
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Draft & Privileged

-2

As for communications from your external counsel to the OPA, I would request that you have
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at

Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada’s Rules of
Professional Conduct.

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised
draft proposal and will be sending it to TCE shortly.

Yours truly,

JoAnne Butier :
Vice President, Electricity Resources

cc. Colin Andersen, OPA
Michael Killeavy, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
Paul Ivanoff, Osler, Hoskin & Harcourt LLP

LEGAL_1:20472672.3



Aleksandar Kojic

From: Michael Killeavy

Sent: April 20, 2011 3:30 PM

To: “'Plvanoff@osler.com’

Subject: Re: OPA - TCE [Privileged and Confidential]
Good letter.

Michael Killeavy, LL.B., MBA, P.Eng..
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell}
Michael.killeavw@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Wednesday, April 20, 2011 03:23 PM

To: JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco <RSebastjano@osler.com:>>; Smith, Elliot <ESmith@osler,com>; Deborah Langelaan; Susan
Kennedy _

Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

Paul lvanoff
Partner

416,862.4223 DIRECT e
= - 416:862.6666 - FACSIMILE = _

pivanoff@esier.com. ..

Oslér, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

3
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From: Smith, Elliot [ESmith@osler.com]

Sent: April 20, 2011 4:16 PM

To: Michzael Killeavy o

Cc: " Sehastiano, Rocco; lvanoff, Paul; Deborah Langelaan; JoAnne Butler; Susan Kennedy
Subject: Revised Second Proposal o TCE )
Attachments: #20465379v2_LEGAL_1_ - Draft Second Project Proposal to TCE.DOC; WSComparison_#

20465379v1_LEGAL_1_ - Draft Second Project Proposal to TCE-#20465379v2_LEGAL_1_ -
Draft Second Project Proposal to TCE.pdf; Blackline to first counterproposal. pdf

All,

Please find attached a revised draft of the second counter-proposal to TCE, along with two blacklines — one to
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh’s comments and the
revised NRR-Capex factor were incorporated).

Elliot
=

Ellict Smith
Associate

416,862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courrie! est privilégié, confidentiel et
soumis & des droits d'auteur. Il est interdit de I'utiliser ou
de le divulguer sans autorisation.
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DRAFT: APRIL 20, 2011, 4:00 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear M. Pourbaix: |

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Litd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9,2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project
that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
mainfain the. Replacement Project as compensation for the termination of the Confract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract™) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C> to this letter.

The following sets out the changes to the NYR Coniract that would be applicable to the
Replacement Coniract: ‘ .

ileged-

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to conpstruct the Replacement Project, the OPA would work with TCE, the host
mumclpahty and the Province of Ontario to ensure that once all of the requlrements for
the Planning Act approvals have been satisfied, the approvals are issued in a timely

manner.

ST -;If ’chls d1d not occur and the delaym the-issnance of such Plannmg Act approvals caused
_ TCE not 1o achleve Commerclal Operat1on by ‘the Milestone Date for Commercial
o Operatlon, such delay would be cons1dered an event of Force Mageure and TCE would

" such ‘evént 6f Forcd | Majeure utiless the ‘event of Force .
was greater than two years and the OPA paid TCE a terminafion payment Which the
Parties would negotiate in good faith and would compensate TCE for reasonable damages

Dratt & Priv
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (i) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (i)
references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commercial Operation Date”, and (iii) there shall be no “Excess H1 Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 23

years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achieving the Contract Ramp Rate set out in

.Schedule “B” to this letter.

LEGAL_1:20465379.2
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8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for smgle hour imputed
production intervals would be detrimental to TCE. We are not proposing any change to
Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under .the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler

o Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

Draft & Privileged
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Replacement Project

The Replacement Project shall:
(@)  beadispatchable facility designed for maximum operational flexibility;
(b) - be a simple cycle configuration generating facility;
(© utilize natural gas supplied by pipeline as the fuel; and
(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published

by the IESO.

1I. Contract Capaci

The Replacement Project will be a single generating facility and will:

(@)  be able to provide a minimum of [{® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

(b).  be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planning stadies at 35°C, the total planned
generation capacity should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and

(d)  have a Contract Capacity of not more than 550 MW in any Season.

I,  Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]™ transmission tower (Tower #@) leaving

the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

LEGAL_1:20465379.2
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IV. __.Operation Following a N-2 Contingency (L.oad Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

VI. Emissions Requirements.

(@)

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

(1) - Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon. Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(ii)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement

Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx

and CO.

Draft & Privileged
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The Replacement Contraet-will require-that-the emission limits for NOx and CO -
be (1) incorporated into the Replacement Project’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement

Project’s application to the Ministry of the Environment for a Certificate of

Approval (Air) Operating Permit, together with a specific request in such

application that such limits be imposed as conditions of such Certificate of

Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the
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OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VIIL. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment,

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at {®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL_1:20465379.2
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SCHEDULE “B” —~ FINANCIAL PARAMETERS

48IMW

[OIMW

700 MMBTU/start-up

$30,000/start-up

$0.89 / MWh

$0.50 / MWh

Season 1

Season 2

Season 3

Season 4

10.42
MMBTU/MWh
(HHV)

10.55
MMBTU/MWh

(HHV)

10.66
MMBTU/MWh
(HHY)

10.58
MMBTU/MWh
(HEIV)

oMW [

 [@]MW._

et

(@] MW -

0MW

oMW

7o

OMW

Tea .3’_7.‘-8

- MWiiinitte

MWimisite

. 330

| MW/miimite”

- MW/mintite

LEGAL 1:20465379.2




Draft & Privileged

N

w

o

SCHEDULE “C” - ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B” other than the NRR shall be subject to adjustment pursuant to this Schedule “C”,

(a)  If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided
that the OPA Share shall not exceed $25,000,000

(by  If the Actual Capex is less than $25,000,000 less than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(¢)  The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B™.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incurred in order for

TCE to fulfill its obligations under the Replacement Contract or that were not incurred in” =~

accordance with “Good Engineering and Operating Practices” (as such term is defined in

the Contract), or (iif) any costs not substantiated to the reasonable satisfaction of the
OPA. '

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost | Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD${36,295,000]
Costs of Hedging USD to CAD CAD$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,

such that all costs incurred by TCE in designing and building the Replacement Project

shall be transparent to the OPA and fully auditable. Any dispute relating to the
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determination of the Actual Capex shall be resolved in accordance with the dispute
resolution provisions of the Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified. :

Draft & Privileged
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DRAFT: APRIL 1820, 2011, 74:1500 PM -

PRIVILEGED CONFIDENTIAL AND WITHOUT PREJUDICE

Dear Mr Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) | between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that
could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project™). We have set out in Schedule “A” to this letter
a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be as
set out in Schedule “B” to this letter. In cons;deratxon of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out ‘the changes to the NYR Contract that would be applicable to the
Replacement Contract: , _

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for the
Plavning Act approvals have been satisfied, the approvals are issued in a timely manner.

If thIS did not occur and the delay in the issuance of such Plannzng Act ap_provals causedrr

,

Draft

L TCE not.to achleve Commercial Operation. | by _the_Milestoné. Date. _for .Commercial
et -Operatlon such delay Would beconmdered an'even f Force'Ma:]eure a.nd TCE Would be

e such event of Force Majeure "unless the évent of Fores Maj eure rést iy
" greater than two years and the OPA paid TCE a termination payment which the Parties
- swould negotlate in+good faith. ‘y

.\:;assoclated Wlth (1) the_t taI amo it ‘Of the verlﬁed non-recoveralﬁie sﬁn'_k'costs (net of any
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residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable
sunk costs (net of any residual value) associated with the development of the Qakville
Generating Station is less than $37,000,000, the NRR shall be reduced by {0.000 632
681015 213 3} multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that ali out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the
necessary conforming changes being made, provided that (i) there shall be no “Budgeted
Costs” included in the NRR on account of such costs, (ii) references to the “Simple Cycle
Operation Date” shall be replaced with references to the “Commercial Operatlon Date”,
and (iif) there shall be no “Excess HI Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25

years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that the

Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
“B” to this letter.

Potential One Honr Runs. Because of the absence of the “NINRR™ term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed production
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Ifthis proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal

-3-

intervals Would be detrlmental to TCE We are not proposmg any change to Exhlblt J but
would be Wﬂhng 6" discliss any concerns TCE may have in this regard

Commercial Operationi Date. The NRR set out in Schedule “B” is-baséd on the
assumption that Commercial Operation occurs on July 1, 2015, If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if

Commercial Operation had occurred on July 1,2015.

OPA approvals and does not constitute an offer capable of acceptance.

Yours very mily,

JoAnne Butler

C.

Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

Draft &
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

L. Replacement Project

The Replacement Project shall:

@
(®)
(©)
(d)

be a dispatchable facility designed for maximum operaﬁdnal flexibility;

be a simple cycle configuration generating facility;

utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’ document published by
the IESO.

II. Contract Capacity

The Replacement Project will be a single generating facility and will:

(@)

(b)

©
(d)

be able to provide a minimum of [250@ MW]} at 35-30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; . Planning studies used 35 °C. Confrac

Force Majeure temperature is 30°C and consequentlv the equivalent capacity
at 30°C should be used instead.

be able to provide a minimum of 5608 MW] at 35-30°C under N-2 System

Conditions; [NTD: Based on peak load_planning studies at 35°C, the total
planned generation capacitv should be at least 500 MW, The Replacement

roiect mav not _be able to achieve such capacitv at the above mentigne

ambient condition, The Replacement Project’s maximum capacity at 30°C
should therefore be used instead.]

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

III.  Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

LEGAL_1:30465370-420465179.2
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The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [@]™ transmission tower (Tower #) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project.is
located at the Boxwood site.] :

IV. _ Operation Following a N-2 Contingency (Load Resforatibn]

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use

Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as

directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be
subject to verification as part of the Capacity Check Test.

VL Emissions Requirements.

(2) The emissions from the Replacement Project shall meet or exceed the following
criteria:

i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concenfration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement

Methodology.

(b)  TCE will provide evidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s furbines, (2) the

supplicr or manufacturer of any post combustion emission controI equipmcnt
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Replacement Project, as designed, will operate within these stated limits for NOx
and CO. : ,

(© The Replacement Contract will require that the emission limits for NOx and CO be
(i) incorporated into the Replacement Project’s Environmental Review Report or
its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
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application that such limits be imposed as conditions of such Certificate of
Approval. ‘ :

(D The emission limits for NOx and CO stated in the Replacement Contract will form
the basis of an ongoing operating requirement, For greater certainty, the OPA is
not requiring TCE to adopt any specific facility design or utilize any particular
confrol equipment with respect to air emissions, provided, however, the
'Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII.  Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators fo be supplied by MPS Canada, Inc. (the “Generators™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [@] MW
(measured at the Generator’s output terminals) new and clean, at ISO conditions.
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700 MMBTU/start-up

$30,000/start-up

$0.89 / MWh
Q) $0.50 / MWh
G) Season 1 Season 2 Season 3 Season 4
l Deason 1 Deason & Season J season 4
A 10.42 10.55 10.66 10.58
> MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
. ;—: (HHV) EHY) | . @EHY) (HHV) »
Q’# [®] MW e

oMW

378
- MW/minute,

LEGAL ):20465375-120465379 3



Draft & Privileged

N

w

=

SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for
the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex”) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule B”
other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

(a)  If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that
the OPA Share shall not exceed $25,000,000

()  Ifthe Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s
share of any difference between the Target Capex and the Actual Capex shall be
determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

() The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA
Share multiplied by {0.000 81268333015 213 3. For greater certainty, if the OPA
Share is a negative number, the adjusted NRR shall be less than the NRR sef out in
Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by
the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii) any
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to
fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject
to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CAD3${13,500,000]

The determination of the Actual Capex shall be done through an “open book” process, such
that all costs incurred by TCE in designing and building the Replacement Project shall be
transparent to the OPA and fully auditable. Any dispute relating to the determination of the
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the
Replacement Contract.

5. All dollar amounts referenced in this letter ate in Canadian dollars, unless otherwise
- specified.
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DRAFT: MARCH28;APRIL 20, 2011, 4:3600 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJ'UDICE
Dear Mr. Pourbalx

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

stated in Colm s October 7, 2010 letter to you, we Wlsh to Work Wlth you to ldentlfy pro_} ects and
the exteént to which such projects'may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that
could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this letter
a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract”) included as part of the Northermn York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be as
set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for the
Plannmg Act approvals have been satlsf ed, the approvals are Issucd ina tlmcly manner; o

o |

Draft &

t ' Opcratloﬂ subhdclay -tvoul_t:“l : consxdered an event of _F rc Majeure d CE wbu]d be
.. .entifled to recover its reasonable out-of-pocket costs resultmg from, such delay, by way of
.a corresponding i mcrease in the Net Revenue Requlrement (NRR)
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In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was
greater than two years and the OPA paid TCE a termination amount-equal-tepayment
which the Parties would nepotiate in good faith and would compensate TCE for reasonable
damages associated with (i) the total amount of the verified, non-recoverable sunk costs
(net of any residual value) associated with the development of the Oakville Generating
Station, provided however that such total amount shall not exceed $37000;000
phus37,000,000, (ii) ffty-pereent-ofthe total amount of the verified, non-recoverable sunk
costs (net of any residual Value) assee}a%eé—wﬁhp_gdenﬂg mcurred in the developmcnt of

preﬂs&eﬂﬁe%e&%{he—b% agd gm ! t}ge antlclgated fmancml value og tg Contract.

Oakyille Sunk Costs. The NRR set out in Schedule “B” to ﬂllS letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable
sunk costs (net of any residual value) associated with the development of the Oakville
Generating Station is less than $37,000,000, the NRR shall be reduced by 0.000 942
681015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the
necessary conforming changes being made, provided that (i) there shall be no “Budgeted
Costs” included in the NRR on account of such costs, (ii) references to the “Simple Cycle
Operation Date” shall be replaced with references to the “Commcrcxal Operation Date”,
and (iii) there shall bé no “Excess H1 Amount”.

Gas Delivery and Management Services Costs, Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
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Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirny that the
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
“B” to this letter.

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed production
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but
would be willing to discuss any concerns TCE may have in this regard.

Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015, If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015,

If this proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal
OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnnpe Butler

o

Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

Draft
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SCHEDULE “A” - TECHNICAL REQUIREMENTS

1. Replacement Project

The Replacement Project shall:

@
®)
©
(d)

bea dispatchable facility designed for maximum operational flexibility;

be a simple cycle configuration generating facility;

utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’ document published by
the IESQ. ‘

II. Contract Capacity

The Replacement Project will be a single generating facility and will:

(@

(b)

©
(d)

be able to provide a minimum of 250[® MW] at 35-30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; :_ Planning studies used 35 °C, Conftract
orce Majeure femperature is 30°C and consequently the equivalent capaci

at 30°C should be used instead.}
be able to provide a minimum of 590[® MW] at 35-30°C under N-2 System

Conditions; D: Based on pea ad planning studies_at 35°C, the toial
planned generation capacity should be at least 500 MW. The Replacement

Project may not be able to achieve such capacity at the above mentioned
ambient condition. The Replacement Project’s maximum capacity at 30°C
should therefore be used instead.]

have a Season 3 Contract Capacity of not less than [480 MW); and

have a Contract Capacity-of not more than 550 MW in any Season.

III. Electrical Connection

Draft & Privileged

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines, Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [@]" transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]
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IV.  Operation Followmg a N-2 Contmgencz (Load Restoraﬁon[

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be
subject to verification as part of the Capacity Check Test.

VI.  Emissions Requirements.

(@)

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O; in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s turbines, (2) the
supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacément Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

~~The Replafement Contract will Tequire that the  etnission Jinits for NOX and CObe

=
qv]
<
-

(d)

(i) incorporated into the Replacement Project’s Environmental Review Report or
its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permif, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of

Approval.

The emission limits for NOx and CO sfated in the Replacement Contract will form
the basis of an ongoing operating requirement. For greater certainty, the OPA is
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not requiring TCE to adopt any specific facility design or utilize any particular
control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators to be supplied by MPS Canada, Inc. (the “Generators”™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [#] MW
(measured af the Generator’s output terminals) new and clean, at ISO conditions.
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~SCHEDULE “B” : FINANCIAL PARAMETERS

{ 700 MMBTU/start-up

$30,000/start-up

$0.89 /MWh

$0.50 /MWh .

Privileged

Season 1

Season 2

Season 3

Season 4

10.42
MMBTU/MWh

10.55
MMBTU/MWh

-10.66
MMBTUMWh'

10.58
MMBTU/MWh

M
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for
the design and construction of the Replacement Project of $375,060;800475.000.000 (the
“Target Capex™). So long as the actual cost to design and build the Replacement Project
(the “Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there
shall be no adjustment in the NRR. For greater certainty, none of the parameters in
Schedule B” other than the NRR shall be subject to adjustment pursuant to this Schedule
“C?,.

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA'’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that
the OPA Share shall not exceed $25,000,000

(b)  Ifthe Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s
share of any difference between the Target Capex and the Actual Capex shall be
determined as follows:

OPA Share = (Actual Capex — Targét Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA
Share multiplied by 0.000 632681015 213 3. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out in
Schedule “B”.

The determination of the Actual Capex shall not include: (i) ariy costs being reimbursed by .

the OPA, including, without limitation, “Interconnection Costs™, as set out above, (ii) any
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to
fulfill its obligations under the Replacement Confract or that were not incurred in
accordance with “Good Engineering and Operating Practices” (as such term is defined in
the Contract), or (iii} any costs not substantiated to the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject
to change in determining the Actual Capex:

. Cost | Fixed Price
Main Turbine Original Costs (excluding change orders) USD$ [144,900,000]
Main Turbine Additional Scope (excluding change orders) USD${36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process, such
that all costs incurred by TCE in designing and building the Replacement Project shall be
transparent to the OPA and fully auditable. Any dispute relating to the determination of the
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the
Replacement Contract. :

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise -
specified.

Draft &
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Aleksandar Kojic

From: Michaet Killeavy

Sent: April 20, 2011 4;17 PM

To: ' 'ESmith@osler.com' ‘

Cc: ' 'RSebastiano@osler.com’; 'Plvanoff@osler com’; Deborah Langelaan JoAnne Butler Susan :
Kennedy .

Subject: Re: Revised Second Proposal to TCE

Thank you Elliot.

Michael Kiileavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 171
416-969-6288 (office}
416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

From: Smith, Elliot [mailto:ESmith@osler.com]

Sent: Wednesday, April 20, 2011 04:15 PM

To: Michael Killeavy

Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Ivanoff, Paul <Plvanoff@osler.com>; Deborah Langelaan; JoAnne
Butler; Susan Kennedy

Subject: Revised Second Proposal to TCE

All,
Please find attached a revised draft of the second counter-proposal to TCE, along with two blacklines — one to
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh’s comments and the

revised NRR-Capex factor were incorporated).

Elliot
=]

,E“iot Smith [P, SO

_Asseeiate . e e ) : e
416.862:6435 DIRECT -

416.852.6666 FACSIMILE

esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarie, Canada M5X 1B8

(X1




This e-mail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel ef
soumis & des droits d'auteur. N est inferdit de {'utiliser ou
de le divulguer sans autorisation.




Aleksandar Kojric

From; JoAnne Butler

Sent: April 20, 2011 7:34 PM

To: Michael Killeavy

Ce: " Deborah Langelaan :

Subject: FW: OPA - TCE [Privileged and Confidential]

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3. doc

1 think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel...can you
-please talk to Paul about this?

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-960-6005 Tel.
416-969-6071 Fax.

ioanne. butler@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Miércoles, 20 de Abril de 2011 03:23 p.m.

To: JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kenhnedy
Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

=

Paul Ivanoff
Pariner

416.862.4223 DIRECT
774157362 B666 FACS]MILE B I

-Osier Hoskln & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

=
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Le eontenu du présent courriel est privilégié, confidentiet et
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te le divulguer sans autorisation.
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[ONTARIO POWER AUTHORITY LETTERHEAD]

April [®], 2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and Oil Pipelines
TransCanada Energy Limited

450 — 1 Street, SW

Calgary, Alberta

T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2009

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010
(the “Confidentiality Agreement”) and a letter agreement dated December 21, 2010 (the
“MOU™). We are writing to you at this time to advise you of our concerns regarding TCE’s
failure to comply with its obligations under these two agreements.

We understand that on April 12, 2011, TCE delivered a presentation to the Government of
Ontario entitled “SW-GTA Update”. Contained within this presentation were excerpts from
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions constitutes
a breach by TCE of the Confidentiality Agreement.

Regarding the MOU, the parties acknowledged in that agreement that they were working
together cooperatively to identify other generation projects that meet Ontario’s electricity system
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in

good fi faith negotiations _In that regard the MOU states thati[j[l]heQEA_andICEagree_tn Wﬂf‘f" ****** = “—

Draft &

'Agreement”) in :respect of the Potential PIO_]eCt of an altemative pro;ect agreed to by the OPA

and TCE.” The OPA maintains that the delivery by TCE of its presentation to the Government is

not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to -

negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views
TCE’s acts as a tactic made-in bad faith in an attempt to advance its negotiating position as
against the OPA. The OPA requires that TCE cease and desist from further breaches of the
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its
rights and remedies against TCE respecting the actions referred to above.

LEGAL_1:20472672.3
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As for communications from your external counsel to the OPA, I would request that you have
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada’s Rules of
Professional Conduct.

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised
draft proposal and will be sending it to TCE shortly.

Yours truly,

JoAnne Butler
Vice President, Electricity Resources

cc. Colin Andersen, OPA
Michael Killeavy, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
Paul Ivanoff, Osler, Hoskin & Harcourt LLP

LEGAL_1:20472672.3
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From: JoAnne Butler

Sent: April 20, 2011 7:35 PM

To: Colin An_dersen _

Cc: Michael Killeavy; Deborah Langelaan

Subject: FW: Revised Second Proposal to TCE '
Attachments: #20465379v2_LEGAL_1_ - Draft Second Project Proposal to TCE. DOC WSComparlson #

20485379v1 LEGA]. 1 - Draft Second Project Proposal to TCE-#20465379v2_LEGAL_1_-
Draft Second Project Proposal to TCE.pdf; Blackline to first counterproposal, pdf

Here are the soft copies, but as discussed, there will be some minor changes...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario MSH 1T1

416-859-6005 Tel.
416-868-6071 Fax.

icanne butfer@powerauthority.on.ca

From: Smith, Eliiot [mailto;ESmith@osler.com]

Sent: Miércoles, 20 de Abril de 2011 04:16 p.m.

To: Michael Killeavy

Cc: Sebastiano, Rocco; Ivanoff, Paul; Deborah Langelaan; JoAnne Butler; Susan Kennedy
Subject: Revised Second Proposal to TCE

All,
Please find attached a revised draft of the second counter-proposal to TCE, along with ;two blacklines — one to
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh’s comments and the

revised NRR-Capex factor were incorporated).

Elliot

Elfiot Smith
Associate

4158625435 DIRECT

-+ 4168626666 FACSIMILE~

‘esmith@gsier.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarie, Canada M3X 1B8
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This e-mail message is privileged, confidential and subject to
cepyright. Any unauthorized use or disclosure is prohibited.
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soumis 4 des droits d'auteur, Il est interdit de l'utiliser ou
de le divulguer sans autorisation.
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DRAFT: APRIL 20, 2011, 4:00 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“T'CE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 lefter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project
that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract™) would be based on the final
form of contract (the “NYR Contract™) included as part of the Northern York Region Peaking

" Generation Request for Proposals, subject to the changes set out below and otherwise as

necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter. '

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

L Permits and Approvals. With respect to the approvals required pursuant to the Planning
Aet to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for
the Planning Act approvals have been satisfied, the approvals are issued in a timely
manmer.

i ﬂ:us did not oceur-and-the. delay inthe issuance of such Plarming Act aj)prdvals caused
TCE not to aehleve Commerdial Operanon by the Milestone Date for Commercial
Operatlon such delay Would be con51de1‘ed an event of Force Majeu:re, and TCE would
be’ entltled to recover its reasonable ‘out-of- pocket costs resulting from such delay, by
Way of a eorrespondmg merease 111 the Net Revenue Requlrement (NRR)

was greater than two years and the OPA paid TCE a termination payment ‘which the
Parties would negotiate in good faith and would compensate TCE for reasonable damages

LEGAL_1:20465379.2
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of
the Accelerated Clean Energy Supply Contract between the OPA. and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (ii)
references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commercial Operation Date”, and (iii) there shall be no “Excess H1 Amount™.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract,

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25

years. For greater certainty, this would be the definitive length of the term and nof an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.
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- 8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to

the NYR Contract, wé dd nét- believe that the potential for smgle hour imputed
production intervals would be detrimental to TCE. We are not proposmg any change to
Exhibit J but would be willing to discuss any concerns TCE may have ix this fegard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review, For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly, -

JoAnne Butler

c. Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

Draft &
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Replacement Project
The Replacement Project shall:
(@)  be adispatchable facility designed for maximum operational flexibility; -
(b)  be asimple cycle configuration generating fa?:ility;
(c)  utilize natural gas supplied by pipeline as the fuel; and
(d) comply with Section 6 {Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published

by the IESO.

1L Contract Capacity

The Replacement Project will be a single generating facility and will:

(&  be able to provide a minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contraet
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

(b)  be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planning studies at 35°C, the total planned
generation capacity should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

(¢)  havea Season 3 Contract Capacity of not less than {480 MW]; and

(d)  have a Contract Capacity of not more than 550 MW in any Season.

=

Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connectioﬁ to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #®) leaving

the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

LEGAL_1:20465379.2



ileged

1V

-2.

IV. _ Operation Following a N-2 Contingency (L.oad Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE .shall-be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

V1.  Emissions Requirements.

()

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

® Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O3 in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx

and CO

Pr

Draft &
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- The_Replacement Ccntract Wﬂl-reqmre that-the emission limits for NOx and CO ~+ ~

be (i) incorporated into the Replacement Project’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the
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QPA is pot requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) MS501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions,

LEGAL 17204653792
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SCHEDULE “B” — FINANCIAL PARAMETERS

481 MW

[®] MW

700 MMBTU/start-up

$30,000/start-up

$0.89 / MWh

$0.50 / MWh
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B” other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

(2) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, prowded
that the OPA. Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) < 0.50 -

(c) The adjusted NRR shall be equal to the NRR set ouf in Schedule “B”, plus the
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incuired in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices” (as such term is defined in

the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the
OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost . Fixed Price
‘Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,
such that all costs incurred by TCE in designing and building the Replacement Project
shall be fransparent to the OPA and fully auditable. Any dispute relating to the

LEGAL_1:20465379.2
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determination of the Actual Capex shall be resolved in accoidance with the dispute
resolution provisions of the Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified.

LEGAL_1:20455379.2
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DRAFT: APRIL 18,20, 2011, 74:1500 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE .

Dear Mz, Pourbalx

Southwest GTA Clean Energy Supply Contract (the “Contrace”) béfwee;i_ Ti-ahsCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that
could compensate TCE for the termination of the Confract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to.this letter
a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be as
set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for the
Planning Act approvals have been satisfied, the approvals are issued in a timely manner.

. If this did not oceur and the delay in the issuance of such Planmng Act approva]s caused .

Draft &

““[CE 1t 1o achieve Commercial Operation by the Milestone Date for Commercial
o Operatlon sucHaelay would be- congsidered an event of F orce: Majeure and TCE woulcl be
entltlcd to recover 1ts reasonable out- f-pocket_ costs __resultmg from such delay, by way of

greater than two years and the OPA pald TCE a termination payment which” thé Parties
) would negotlate in good falt_h and wouldi Sompensate TCE for reasonable. damages_
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residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable
sunk costs (net of any residual value) associated with the development of the Oakville
Generating Station is less than $37,000,000, the NRR shall be reduced by {0.000 842
681015 213 3} multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the
necessary conforming changes being made, provided that (i) there shall be no “Budgeted
Costs” included in the NRR on account of such costs, (ii) references to the “Simple Cycle
Operation Date” shall be replaced with references to the “Commerclal Operation Date”
and (iii) there shall be no “Excess Hl Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As sét out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25

years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit I. In

- addition, there would be a requirement as part.of a Capacity Check Test to confirm that the

Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
“B" to this letter.

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the N'YR Contract, we do not believe that the potential for single hour imputed production
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intervals would bg detrimental to TCE. We are not prOpOS]ng any change to Exhibit J but
would be willing t6 dlSCllSS any concerns TCE may have in ‘this fegard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is baséd on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

Ifthis proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal
OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler

c. Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
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SCHEDULE “A» — TECHNiCAL REQUIREMENTS

L Replacement Profect

The Replacement Project shall:

()
(b)
(©

()

be a dispatchable fécility designed for maximum operational flexibility;

be a simple cycle configuration generating facility;

utilize natural gas supplied. by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’ document published by
the IESO.

IL. Contract Capacity

The Replacement Project will be a single generating facility and will:

(@)

)

(©
(d)

be able to provide a minimum of [2508 MW] at 35-30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M2ID at all times. Each unit must be able to supply either

transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract

Force Maijeyre temperature is 30°C and consequently the equivalent capaci

at 30°C should be used instead.|

be able to provide a minimum of [500® MW] at 35-30°C under N-2 System
Conditions; {NTD: Based on peak load planning studies at 35°C, the total

planned generation capacity should be at least 500 MW. The Replacement

ject mayv not be able to achieve such capacity at the above _meniioned

ambient condition. The Replacement Project’s maximum_capacity at 30°C
should therefore be used instead.)

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

II1.  Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

LEGAL_L:20465575-320465379.2
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The Replacement Prcuect will have a connection pomt located with a direct connection to the
-Hydro One circuits M20D ‘and M21D between the [O] transmission tower (Tower #@®) leaving
the Preston TS connecting to the Galt TS. [Note This assumes the Replacement Project is
located at the Boxwood site.] -

Iv. O'."_ergho;_l_Follomn aN-2 Conﬁ_r_i en

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

. The Replacement Project must be such that the two combustion turbines combined are capable of

ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be
subject to verification as part of the Capacity Check Test.

V1. Emissions Requirements.

(a) The emissions from the Replacement Project shall meet or exceed the following
criteria:

® Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume Dbasis) as measured using the Emissions Measurement
Methodology.

(b)  TCE will provide evidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s turbines, (2) the
supplier or manufacturer of any post combustion emission control equipment

Draft

for-the-design- of the Replacement Project, -which-certificate must-state-that-the -
Replacement Project, as demgned will operate within these stated limits for NOx
and CO.

(©) The Replacement Contract will require that the emission limits for NOx and CO be
(i) incorporated into the Replacement Project’s Environmental Review Report or
its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such

LEGAL,_1:20465375-1 20465579 3
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application that such limits be imposed as conditions of such Certificate of
Approval. '

(d)  The emission limits for NOx and CO stated in the Replacement Contract will form
the basis of an ongoing operating requirement. For greater certainty, the OPA is
not requiring TCE to adopt any specific facility design or utilize any particular
contral equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. _ Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIIL._ Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [®] MW
(measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL _1:20465375-120465379 2
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481 MW

(] MW

700 MMBTU/start-up

| $30,000/start-up

$0.89 / MWh

$0.50 / MWh
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Season 1 Season 2 Season 3 Season 4
10.42 10.55 10.66 10.58
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for
the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule B”
other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

(@  If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000 000) % 0.50, provided that
the OPA Share shall not exceed $25,000,000

(b)  Ifthe Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s
share of any difference between the Target Capex and the Actual Capex shall be
determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

() The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA
Share multiplied by §0.000 012-681-3}:015 213 3. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out in
Schedule “B”.

The determination of the Actual Capex shall not include; (i) any costs being reimbursed by
the OPA, including, without limitation, “Interconnection Costs”, as set out above, (il) any
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to
fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject
to change in determining the Actual Capex:

Cost” Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book” process, such
that all costs incurred by TCE in designing and building the Replacement Project shall be
transparent to the OPA and fully auditable. Any dispute relating to the determination of the
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the
Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified.

Draft & Privileged
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Deanr PourbeiX'

Southwest GTA Cléan Energy Supply Contract (the “Contract®) between TransCanada
Erergy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

stated in Cohn s October 7,2010 Ietter to you, we Wlsh to work thh you to 1dent1fy pl’O_] ects and
the extent to which such projects may compensate TCE for termination of the Coniract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that
could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project™). We have set out in Schedule “A” to this letter
a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
coniract for the Replacement Project (the “Replacement Contract™) would be based on the final
form of contract (the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be as
set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter. '

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planming
Act to construct the Replacement Project, the OPA would work with TCE, the host
mumcxpahty and the Province of Ontario to ensure that once all of the requlrements for the
PZanmngAct approvals have been satxsﬁed the approvals are 1ssued in a tunely manner;-er

Draft & Privileged

a eon’espondmg zricrease in the Net Revenue Re(iulrement (NRR)
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In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was
greater than two years and the OPA paid TCE a termination ameount-equal-tepayment
which the Parties would nepotiate in good faith and would compensate TCE for reasonable
damages associated with (i) the total amount of the verified, non-recoverable sunk costs
(net of any residual value) associated with the development of the Qakville Generating
Station, provided however that such total amount shall not exceed $3%060;000
phus37,000.000, (ii) Sfty-percentef the total amount of the verified, non-recoverable sunk
costs (net of any residual value) asseciated-withprudently incurred in the development of

thc chlacement PI'O_] ect%%m%ﬁk&%ﬁmﬁﬂe—feﬁa}l—&heﬁp&m—a&é

Wﬂ%—xﬂ—t—h&%i and (ii) the antlclgaged ﬁgancgal val;;e oi thc Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable
sunk costs (net of any residual value) associated with the developmert of the QOakville
Geenerating Station is less than $37,000,000, the NRR shall be reduced by 0.000 812
681015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the
necessary conforming changes being made, provided that (i) there shall be no “Budgeted
Costs” included in the NRR on account of such costs, (ii) references to the “Simple Cycle
Operation Date” shall be replaced with references to the “Commercial Operation Date”,
and (iii) there shall be no “Excess Hl Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a.
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25

years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test, The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of defaunlt. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
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Capacity Reduction Factor would apply in accordarce with the pr0v1s1ons of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that the
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schcdule
“B” to this letter. :

Potential One Hour Runs. Because of the absence of the “NINRR™ term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed production
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but
would be willing to discuss any concerns TCE may have in this regard.

Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earher than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal
OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler

e

Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

A

Draft
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SCHEDULE “A” —- TECHNICAL REQUIREMENTS

L. Replacemént Project

The Replacement Project shall:

(a)
®
(©
(d)

be a dispatchable facility designed for maximum operational flexibility;

be a simple cycle configuration generating facility;

utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’ document published by
the IESO.

1L Contract Capacity

The Replacement Project will be a single generating facility and will:

(@

®

©
@

Draft & Privileged

be able to provide a minimum of 250[@ MW] at 35-30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: P ing studies used 35 °C. Co
Force Majeure temperature is 30°C and consequently the equivalent eapacity
at 30°C should be used instead.]

be able to provide a minimum of 590]@ MW] at 35-30°C under N-2 System
Conditions; [NTD: Based on_peak load planning studies at 35°C. the total

lanned generation capacity should be at least 500 . The Replacement

Project mav not be able to_achieve such capacity at the above mentioned

ambient condition. e Replacement Project’s maximum capacity at 30°

should therefore be used ingtead.]
have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

I, Eleétrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Loca] Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [0]th transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]
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I\'A 'Oper.ation Followiﬁg a N-2 Contingency (Load Restoraﬁbn)

If a dlSl'upi'lOIl QcCurs that leads to N-2 system COIldItIOIlS TCE shall be required to use
Commerc:lally Reasonable Efforts (as such term is defined in the Contract) to ‘assist the IESO, as
directed by the IESO, in restoting load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Ratc will be
subject to verification as part of the Capacity Check Test.

V1. Emissions Requirements.

(a)  The emissions from the Replacement Project shall meet or exceed the following
criteria:

@ Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O3 in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Metheodology™); and

(i)  Carbon Monoxide (CQ) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

(b) TCE will provide evidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s turbines, (2) the
supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

—(¢)——TheReplacement Contract-will require that-the-emission-limitsfor NOZxand-CO-be—

0
6

Draft

- —(i)-incorporated-into ‘the Replacement -Project’s Environmental Review Reportor — 737 -

~ its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of

Approval.

(d)  The emission limits for NOx and CO stated in the Replacement Contract will form
the basis of an ongoing operating requirement. For greater certainty, the OPA is

LEGAL_1:20207123:220445370.2
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not requiring TCE to adopt any specific facility design or utilize any particular
control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test. '

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VII. Project Major Equipment,

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [®] MW
(measured at the Generator’s output terminals) new and clean, at ISO conditions.
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SCHEDULE “B” — FINANCIAL PARAMETERS
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2 20 %
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SCHEDULE “C” -~ ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for
the design and construction of the Replacement Project of $375;006;600475.000.000 (the
“Target Capex™). So long as the actual cost to design and build the Replacement Project
(the “Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there
shall be no adjustment in the NRR. For greater certainty, none of the parameters in
Schedule B” other than the NRR shall be subject to adjustment pursuant to this Schedule
HC”. R

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that
the OPA Share shall not exceed $25,000,000

() If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s

share of any difference between the Target Capex and the Actual Capex shall be
determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA
Share multiplied by 0.000 642-681015 213 3. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out in
Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by
the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii) any
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to
fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject
to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (exclnding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD${36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actnal Capex shall be done through an “open book™ process, such
that all costs incurred by TCE in designing and building the Replacement Project shall be
transparent to the OPA and fully auditable. Any dispute relating to the determination of the
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the
Replacement Contract. : .

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified.

Draft & Privileged
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Aleksandar Kojic

From: - Micﬁael Killeavy

Sent: April 20, 2011 7:42 PM

To: Michael Lyle _ _

Subject: Fw. OPA - TCE [Privileged and Confidential] =~ -

" Aftachments: Letter to Alex Pourbaix {OPA letterhead) April 20 2011 20472672_3.doc

Was this your understanding?

~ Michaei Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority
120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 (fax)
416-520-9738 (cell)
Michael killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:34 PM

To: Michael Killeavy

Cc: Deborah Langelaan

Subject: FW: OPA - TCE [Privileged and Confidential]

| think that we got from the Board meeting to fold in elements of this letter, info a letter from counsel to counsel...can you
please falk to Paul about this?

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne. builer@powerauthoriiy,on.ca

'From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: Miércoles, 20 de Abril de 2011 03:23 p.m.
To: JoAnne Butler; Michael Killeavy
Cc: Sebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

» Further to our meeting of yesterday afternoon, attached is the draft letier to TCE that we discussed.

Regards,
Paui



B

Paul lvanoff
Partner

416.862.4223 BDIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

B

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droiis d'auteur. || est interdit de 'utiiiser ou
de le divulguer sans autorisation,




rivileged

[ONTARIO POWER AUTHORITY LETTERHEAD]

April [®], 2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTYAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and Oil Pipelines
TransCanada Energy Limited

450 -1 Street, SW

Calgary, Alberta

. T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2009

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010
(the “Confidentiality Agreement”) and a letter agreement dated December 21, 2010 (the
“MOU”). We are writing to you at this time to advise you of our concerns regarding TCE’s
fatlure to comply with its obligations under these two agreements.

We understand that on April 12, 2011, TCE delivered a presentation to the Government of
Ontario entitled “SW-GTA Update”. Contained within this presentation were excerpts from
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan
LLP, sent a letter to.the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions constitutes
a breach by TCE of the Confidentiality Agreement.

Regarding the MOU, the parties acknowledged in that agreement that they were working
together cooperatively to identify other generation projects that meet Ontario’s electricity system
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in

~good . faith negotiations In that. regard the. MOU states that “[T]he OPA and TCE agree to Work—-- S—

- 'Agreemen "} in resPect of the Potential Pro;ect of afl alternatlve prolect agreed to by the OPA

and TCE.” The OPA maintains that the delivery by TCE of its presentation to the Government is
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views
TCE’s acts as a tactic made in bad faith in an attempt to advance its negotiating position as
against the OPA. The OPA requires that TCE cease and desist from further breaches of the
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its
rights and remedies against TCE respecting the actions referred to above.
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As for communications from your external counsel] to the OPA, I would request that you have
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at

. Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada’s Rules of

Professional Conduct.

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised
draft proposal and Wﬂl be sending it to TCE shortly,

Yours truly,

JoAnne Butler
Vice President, Electricity Resources

cc. Colin Andersen, OPA
Michael Killeavy, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
Paul Ivanoff, Osler, Hoskin & Harcourt LLP

LEGAL 1:20472672.3



Aleksandar Kojic

From: ; MJChaeI Lyle

Sent: " ApHil 20,2011 7:45 PM
To: Michael Killeavy

Subject: Re: OPA-TCE {Prwx[eged and Confidential]

No but I think we got that from the cali with Craig. We are still going to have to loop back with Colin.

From: Michael Killeavy

Sent: Wednesday, April 20, 2011 07:42 PM

To: Michael Lyle

Subject: Fw: OPA - TCE [Privileged and Confidential]

Was this your understanding?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 {fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

Fromi: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:34 PM

To: Michael Killeavy

Cc: Deborah Langelaan

Subject: FW: OPA - TCE [Privileged and Confidential]

1 think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel...can you
please talk to Paul about this?

JCB

JoAnne C. Butler

Vice President, Electricity Resources e

—Ontario PowerAuthorn'i_y_“
120 Adelaide Strest West, Suite 1500
Toronto, Ontario M5H 1T1
416-969-5005 Tel.

416-980-6071 Fax.
joanne butler@powerauthority. an.ca

From: Ivanoff, Paul [mailto;PIvancfi@osler.com

Sent: Miércoles, 20 de Abril de 2011 03:23 p.m.
To: JoAnne Butler; Michael Killeavy



Cc: Sebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Prwlleged and Confidential]

Further to our meeting of yesterday aftemoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

Paul ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disciosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur, | est interdit de f'utiliser ou
de le divulguer sans autorisation.
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From:; Michael Killeavy

Sent: - April 20, 2011 7:46 PM

To: JoAnne Butler

Ce: : Deborah Langelaan; Michael Lyle

Subject: Re: OPA - TCE [Privileged and Confidential]

Could we discuss this with Colin tomorrow?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide S5t. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority,.on.ca

From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:34 PM

To: Michae! Killeavy

Cc: Deborah Langelaan

Subject: FW: OPA - TCE [Privileged and Confidential]

| think that we got from the Board meeting to fold in elements of this letter, into a lefter from counsel to counsel...can you
please talk to Paul about this?

JCB

JoAnne C. Butler

Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Teronto, Ontario M5H 1T1

e _A1B-0BY-B005 Tl v e e e —n e e e oo i e

From: Ivanoff, Paul [mailto:PIvancff@osler.com]

Sent: Miércoles; 20 de Abril de 2011 03:23 p.m.

To: JoAnne Butier; Michael Killeavy

Cc: Sebastiano, Rocco; Smith, Eliiot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

1



Regards,
Paul

[l

Paul lvanoff
Partner

416.862.4223 DIRECT
"416.862.66686 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarig, Canada M5X 1B8

£

This e-mail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentisl et
soumis a des droits d'auteur. il est interdit de Vutiliser ou
de le divulguer sans autotisation.




Aleksandar Kojic

From: JoAnne Butler .

Sent: April 20, 2011 7:48 PM

To: Michael Killeavy =

Cc: Debdrah Langelaan; Michael Lyle

Subject: Re! OPA - TCE [Privileged and Confidential]
Sure...

From: Michael Killeavy

Sent: Wednesday, April 20, 2011 07:46 PM

To: JoAnne Butler ’

Cc: Deborah Langelaan; Michael Lyle

Subject: Re: OPA - TCE [Privileged and Confidential]

Could we discuss this with Colin tomorrow?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:34 PM

To: Michael Killeavy

Cc: Deborah Langelaan

Subject: FW: OPA - TCE [Privileged and Confidential]

f think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel...can you
please talk to Paul about this?

JbAnn'e C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1800
Toronto, Ontario M5H 1T1

418-969-6005 Tel. .
416-969-6071 Fax.

joanne.butier@powerauthority.on.ca




From: Ivanoff, Paul [mailto:PIvanoff@osler.com])

Sent: Migrcoles, 20 de Abril de 2011 03:23 p.m.

To: JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

[

Paul ivanoff
Pariner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivancff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

B

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est priviidgie, confidentiel et
soumis & des droits d'auteur, I est interdit de 'ufiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From: Michael Killeavy

Sent: April 20, 2011 7:49 PM

To: JoAnne Butler :

Subject; Re: OPA - TCE [Privileged and Confidential]

I have some concerns with combining the two separate and very distinct messages.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler .

Sent: Wednesday, April 20, 2011 07:48 PM

To: Michael Killeavy

Cc: Deborah Langelaan; Michael Lyle

Subject: Re: OPA - TCE [Privileged and Confidentiai]

Sure...

From: Michael Killeavy

Sent: Wednesday, April 20, 2011 07:46 PM

To: JoAnne Butler

Cc: Deborah Langelaan; Michael Lyle

Subject: Re: OPA - TCE [Privileged and Confidential]

Could we discuss this with Colin tomarrow?

—— = ~MichaelKilleawy, LL.B.,-MBAR.Engy o= o0 — oo Do

i----Difet;tor,"antract-Ma_n@g_gmen_t T
Ontario Power Authority

120 Adelaide St. West, Suite 1600

Toronto, Ontario, M5H 1T1

416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca




From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:34 PM

To: Michael Kiileavy

Cc: Deborah Langelaan

Subject: FW: OPA - TCE [Privileged and Confidential]

| think that we got from the Board meeting to foid in elements of this letter, into a letter from counsel fo counsel...can you
please talk to Paul about this?

JCB

JoAnne C, Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario M5H 171

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthorily.on.ca

From: Ivanoff, Paul [maiito:PIvanoff@osler.com]

Sent: Miércoles, 20 de Abril de 2011 03:23 p.m.

Ta: JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco; Smith, Eiliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

B

Paul lvanoff
Pariner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

B

This e-mail message is privileged, confidential and subject to
copytight. Any unautharized use ar disclosure is prohibited.

Le contenu du présent coumisl est privilégié, confidentiel et
soumis & des droits d'auteur. |l est inferdit de Vuiiliser ou
de le divulguer sans autorisaiton.



Aleksandar Kojic

From: JoAnne Butler

‘Sent: April 20, 2011 7:52 PM
To: M[chael Kifleavy
Subject: ' Re: OPA - TCE [F'nvﬂeged and Conﬂdential]

Fair enough...| am just concerned that they might not get the message if we don't sneak it in this way...let's discuss...

JCB

From: Michae! Killeavy

Sent: Wednesday, April 20, 2011 07:49 PM

To: JoAnne Butler

Subject: Re: OPA - TCE [Privileged and Confidentiaf]

| have some concerns with combining the two separate and very distinct messages.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-869-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:48 PM

To: Michae! Killeavy

Cc: Deborah Langelaan; Michael Lyle

Subject: Re: OPA - TCE [Privileged and Confidential]

Sure...

From: Michael Killeavy e

- A

————Sent*"Wednesday—Apn! 2 ;20 11 “/ ‘o PM
TO JOAnne B[.Itler e T
Cc: Deborah Langelaan, Michael Lyle
Subject: Re: OPA - TCE [Privileged and Confidential]

Could we discuss this with Colin tomorrow?

Michael Kifleavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority



120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-869-6238 {office)

416-969-6071 (fax}

416-520-9788 {cell}
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:34 PM

To: Michael Killeavy

Cc: Deborah Langelaan

Subject: FW: OPA - TCE [Privileged and Confidentiai]

| think that we got from the Board meeting to foid in elements of this letter, into a letter from counsel to counsel...can you
please talk to Paul about this?

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontaric Power Authority

120 Adelaide Sireat West, Suite 1600
Toronto, Ontario M5H 171

416-969-6005 Tel.
416-969-6071 Fax.
joanne. butter@nowerauthority. on.ca

From: Ivanoff, Paut [mailto:PIvanoff@osler.com]

Sent: Miércoles, 20 de Abril de 2011 03:23 p.m.

To: JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

[

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanofi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronta, Ontario, Canada M5X 1B8

B




Aleksandar Kojic

-From: Michael Killeavy

 Sent: - April 20, 2011 7:52 PM
To: JoAnne Butler '
Subject: Re: OPA - TCE [Privileged and Confidential]

Absolutely. Have a pleasant rest of the evening.

. Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority
120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H IT1
416-969-6288 (office)

416-969-6071 (fax)
416-520-9738 (cell) )
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:51 PM

To: Michael Killeavy

Subject: Re: OPA - TCE [Privileged and Confidential]

Fair enough...l am just concerned that they might not get the message if we don't sneak it in this way...let's discuss...

JcB

From: Michael Killeavy

Sent: Wednesday, April 20, 2011 07:49 PM

To: JoAnne Butler _

Subject: Re: OPA - TCE [Privileged and Confidential]

| have some concerns with combining the two separate and very distinct messages.

Michael Killeavy, LL.B., MBA, P.Eng.

—-Director,-Contract-Management—
-Ontario Power Authority -

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 (fax)
416-520-9788 (cell)
Michael killeavy@powerauthority.on.ca




From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:48 PM

To: Michael Killeavy

Cc: Deborah Langelaan; Michael Lyle

Subject: Re: OPA - TCE [Privileged and Confidential]

Sure...

From: Michael Killeavy

Sent: Wednesday, April 20, 2011 07:46 PM

To: JoAnne Butler

Cc: Deborah Langelaan; Michael Lyle

Subject: Re: OPA - TCE [Privileged and Confidential]

Could we discuss this with Colin tomorrow?

Michael Kiileavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. Wast, Suite 1600
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 {fax)

416-520-9788 {cell)

Michael kileavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Wednesday, April 20, 2011 07:34 PM

To: Michael Killeavy

Cc: Deborah Langelaan

Subject: FW: OPA - TCE [Privileged and Confidentiaf]

| think that we got from the Board meeting to fold in elements of this letier, into a letter from counsel fo counsel,..can you
please talk to Paul about this?

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 1T1

416-969-6005 Tet.
416-969-6071 Fax
joanng butler@powerauthgrity.on.ca

From: Ivanoff, Paul [maiito:PIvancff@osler.com]
Sent: Miércoles, 20 de Abril de 2011 03:23 p.m.
To: JoAnne Butler; Michae! Killeavy




Cc: Sebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

=l

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler,com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

3

This e-mail message is privileged, coniidential and subject to
copyright. Any unauthcrized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des droits d'auteur. 1 est interdit de I'diliser ou
de le divuiguer sans autorisation.
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Aleksandar Kojic

From: Michael Killeavy -

Sent: ' April 21, 2011 9:55 AM .

To: JoAnne Builer; Colin Andersen; Brett Baker; Michael Lyle

Ce: Deborah Langelaan

Subject: TCE Matter - Government-Instructed Counter-Proposal to TCE ...
Attachments: #20465379v3_LEGAIL_1_ - Draft Second Project Proposal to TCE.doc

*** PRIVILEGED AND CONFIDENTIAL ~ PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is an updated version of the counter-proposal with the revisions discussed last evening incorporated into the
draft. Please note that this updated document has not yet been reviewed by our litigation counsel.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management:
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)




DRAFT: APRIL 2021, 2011, 410:00 ARPM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Dear Mr. Pourbaix:

Souﬂiﬁves"t GTA Clean Energy Supply Contract-(the “Contract”) between Tra_ri_sCanada .
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”} dated October 9, 2009

| As stated in Celin’s-my October 7, 2010 letter to you, we wish to work with you to identify
projects and the extent to which such projects may compensate TCE for termination of the
Contract while appropriately protecting the interests of ratepayers. We have reviewed the
proposal contained in the draft implementation agreement and schedules TCE provided to us,
and find that it does not meet this requirement. We would like to suggest an alternative proposal
which we believe meets this requirement. :

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project
that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Confract™) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as

ileged

1.

manner. _ o —

necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Confract: :

Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the reqmrements for
the Plannmg Act approvals have been satisfied, the approvals are issued in a timely

Draft & Priv

. If thisdid fiot occur and the delay.in the issuance of such Planmng Act-approvals, caused
§ TCE not to achleve Commerc1al Opera’uon by the Mﬂestone '.Da_tte for Commerc1a1

. was. greatef than fwo Years “and’ themOPA fafd TCE a téi 1 matlon 1t W}JlCh the

Parties would negotiate in good faith and would compensate TCE fot reasonable damages
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

QOakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Qakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by.
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all ewt-ef-
poeketreasonabe costs incurred by TCE for the electrical and natural gas interconnection
of the Replacement Project would be reimbursed by the OPA. Such costs would be
reimbursed on terms that are substantially the same as the terms set out in Section 1 of
Exhibit S of the Accelerated Clean Energy Supply Contract between the OPA and
Portland Energy Centre L.P. with the necessary conforming changes being made,
provided that (i) there shall be no “Budgeted Costs” included in the NRR on account of
such costs, (ii) references to the “Simple Cycle Operation Date” shall be replaced with
references to the “Commercial Operation Date™, and (iii) there shall be no “Excess H1
Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be ;responsible for managing natural gas delivery. and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25

years, For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that

the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.

LEGAL_1:20465379.2
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8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Confract, we do ot bélieve that the poten‘aal for smgle hour imputed
production intervals would be detrimental to TCE. We are not proposing any change to
Exhibit J but would be willing to discuss any concerns TCE may have inthis regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the’

assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start eatlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne-ButlerColin Andersen

c. Colin-AndersenloAnne Butler, Ontario Power Authority
. Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

Draft & Privileged
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SCHEDULE “A” - TECHNICAL REQUIREMENTS

L Replacement Project

The Replacement Project shall:
(a) be a dispatchable facility designed for maximum operational flexibility;
(o)  beasimple cycle conﬁguration. generating facility;
(©) utilize natural gas supplied by pipeliné as the fuel; and
(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published

by the IESO.

II. Contract Capacity

The Replacement Project will be a single generating facility and will:

(a) be able to provide a minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

() be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planning studies at 35°C, the total planned
generation capacity should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and

(d)  have a Contract Capacity of not more than 550 MW in any Season.

HI.  Electrical Connection

The Replacement Project will be connected directly to the IRSO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note This assumes the Replacement Project is
located at the Boxwood site.]

LEGAL_1:20465379.2
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IV. _ Operation Following a N-2 Contingency (Load Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the JESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

VI. _ Emissions Requirements.

(a)

(b)

The emissions from the Replacement Project shall meet or exceed the following

criteria:

(1) Nifrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% 0O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding ‘10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the FEmissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission contro! equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

Draft & Privileged
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~“Tho Replacement Contract will require that the emission limits for NOX and CO

be (i) incorporated into the Replacement Project’s Environmeiital Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the



Draft & Privileged
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OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test. '

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators”), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL_1:204€5379.2
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SCHEDULE “B” — FINANCIAL PARAMETERS

[O] MW

700 MMBTU/start-up

| $30,000/start-up

$0.89 / MWh

LEGAL_]:20465379.2
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex”). So 1ong as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B” other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

(@) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capcx and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided
that the OPA Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA
Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incurred in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices” (as such term is defined in

the Confract), or (iii) any costs not substantiated to the reasonable satisfaction of the
OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determmmg the Actual Capex:

Cost ' Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book” process,
such that all costs incurred by TCE in designing and building the Replacement Project

-shall be transparent to the OPA and fully auditable. Any dispute relating to the

LEGAL 1:20465579.2
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From: Michael Killeavy

Sent: April 21, 2011 10:09 AM

To: Susan Kennedy

Subject: Fw: TCE Matter - Govemment-Instructed Counter-Proposal to TCE ....
Attachments: #20465379v3_LEGAL_1_ - Drait Second Project Proposal to TCE.doc
FYI..

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca

" From: Michael Killeavy

Sent: Thursday, April 21, 2011 09:55 AM

To: JoAnne Butler; Colin Andersen; Brett Baker; Michael Lyle
. Cc: Deborah Langelaan

Subject: TCE Matter - Government-Instructed Counter-Proposal to TCE ....

#** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is an updated version of the counter-proposal with the revisions discussed last evening incorporated into the
draft. Please note that this updated document has not yet been reviewed by our litigation counsel. .

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority .

120 Adelaide Street West, Suite 1600

. Toronto, Ontario PO

WY el 0 e ol P

Wio Lt

416-969-6288
416-520-9788 (CELL)
416-967-1947 {FAX)
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DRAFT: APRIL 2621, 2011, 410:00 APM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix: -

Southwest GTA. Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (‘OPA”) dated October 9, 2009

As stated in Eelin’s-my October 7, 2010 letier to you, we wish to work with you to identify
projects and the extent to which such projects may compensate TCE for termination of the
Confract while appropriately protecting the interests of ratepayers. We have reviewed the
proposal contained in the draft implementation agreement and schedules TCE provided to us,
and find that it does not meet this requirement. We would like to suggest an alternative proposal
which we believe meets this requirement. ‘

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project
that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”, The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract: : ,

L Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the reqmrements for
the Planning Act approvals have been satisfied, the approvals are issued in a timely
manmer. _

Draft &

TCE not to achxeve Commerclal Operahon by the Mﬂestone Date for’ Commer01a1
Operatmn, such delay would be congldered an event Q_f Force MaJeure and ,'_I‘CE would

Parties would negotiate in good faith and would compenséte TCE for réasonablé « damages
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (111) the anticipated financial
value of the Contract.

QOakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnectlon Costs. The Replacement Contract would provide that all eut-ei-
ﬁeeketreasonabe costs incurred by TCE for the electrical and natural gas interconnection
of the Replacement Project would be reimbursed by the OPA. Such costs would be
reimbursed on terms that are substantially the same as the terms set out in Section 1 of
Exhibit S of the Accelerated Clean Energy Supply Contract between the OPA and
Portland Energy Centre L.P. with the necessary conforming changes being made,
provided that (i) there shall be no “Budgeted Costs™ included in the NRR on account of
such costs, (i) references to the “Simple Cycle Operation Date” shall be replaced with
references to the “Commercial Operation Date”, and (iii) there shall be no “Excess Hl
Amount”,

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, cons1stent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 23

years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure fo achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that

the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.

LEGAL,_1:20465379.2
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8, Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contratt, we do not believe that the potential for smgle hour imputed
production intervals would be detrimental to TCE. We are not proposing any.change to

" Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015,

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne ButlerColin Andersen

c. Colin-AndersenJoAnne Butler, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

ileged
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SCHEDULE “A” — TECHNICAL, REOUIREMENTS

L. Replacement Project

The Replacement Project shall:
(2) | bea dispatcﬁable facility designed for maximum operational flexibility;
(b)  be asimple cycle configuration generating facility;
(c) utilize natural gaé supplied by pipeline as the fuel; and

(d  comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

I1. Confract Capacity

The Replacement Project will be a single generating facility and will:

(a) be able to provide a minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract

Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

(b)  be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planning studies at 35°C, the total planned
generation capacity should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.}

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and

(d)  have a Contract Capacity of not more than 550 MW in any Season.

III. ___ Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregomg, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [0] transmission tower (Tower #@) leaving

the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

LEGAL_1:20465379.2
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IV. ° Operation Following a N-2 Contingency (Load ad Restoration)

If a dlSI'llpthIl occurs that leads to N-2° system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as

directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and

Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract,

V. Operational Flexibilities'

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Confract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

VI. Emissions Requirements.

@

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

)] Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmyv (based
upon Reference Conditions (as such term is defined m the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Confract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate Wlthm these stated limits for NOx

and CO.

Draft & Privileged
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-Ti-le_ Repiacement Contract Wﬂl requlre Ihat theﬁrmssmn hmns for NOX and CO

be (1) incorporated irito the Replacement Projéct’s Ravironmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of

‘Approval (Air) Operating Permit, together with a specific request in such

application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the
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OPA is not requiring TCE to adopt any specific facility design or utilize any

" particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment,

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired
combustion furbine generators to be supplied by MPS Canada, Inc. (the “Generators”), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL_1:20465375.2



SCHEDULE “B” —~ FINANCIAL PARAMETERS

= $14,922 / MW-month
20%
481 MW _
[®] MW
700 MMBTU/start-up
$30,000/start-up
: $0.89 / MWh
Q $0.50 / MWh
G)I Season 1 Season 2 Season 3 Sea‘son 4
* =i 10.42 10.55 10.66 10.58
> MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex”) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B” other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

(a) If the Actual Capex is more than $25,000,000 greater than the Target Caioex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) = 0.50, provided
that the OPA Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA

Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Intetconnection Costs™, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incurred in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is defined in

the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the
OPA. -

The followirfg costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CAD$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,
such that all costs incurred by TCE in designing and building the Replacement Project
shall be transparent to the OPA and fully auditable. Any dispute relating to the

LEGAL,_1:20465579.2
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-2.
determination of the Actual Capex shall be resolved in accordance with the dispute
resolution provisions of the Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified. :

TEGAL_1:204633719.2
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From: Deborah Langelaan

Sent: ' April 21, 2011 10:17 AM

To: _ 'Sebastiano, Rocco'; 'lvanoff, Paul’

Ce: 'Elliot Smith (esmith@osler.com)’; Michae! Killeavy
Subject: Government-Instructed Counter-Proposal to TCE
Attachments: OPA_Ltr TCE_Govt_Proposal_20110421.doc
Importance: High

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Rocco and Paul;

Attached is an updated version of the counter-proposal document with a couple of minor revisions that were discussed
last evening (i.e. letter signed by Colin rather than JoAnne). Wouid you please review and provide your comments?

Thanks,

Deb




120 Ade[aude Street West
Suite 1600 .
Toronto, Ontano M5H 11

T 416-967- 7474
F 416-967-1947
www. powerauthority.on.ca

ONTARIO

POWER AUTHORITY

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

VIA E-MAIL
April 21,2011

Alex Pourbaix -

‘President, Energy & Oil Pipelines
TransCanada Energy Inc.

450 - 1st Street S.W.

Calgary, Alberta

T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Ltd.
(“TCE”) and the Ontario Power Authority (“OPA”)-dated October 9, 2009

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to
which such projects may compensate TCE for termination of the Contract while appropriately protecting the
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an
alternatlve proposal Whlch we believe meets ﬂ‘]lS requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peakmg natural gas-fired

plant in the Kitchener-Waterloo-Cambridge area, We believe such a plant is a project that could compensate

== TCE~ for—-the_termmaﬁen—oﬁ-thewGentract—and—atihHam&tnne—preteet—the*interests—@f—’f’é.téﬁé"y’éi‘s’:—"(thé——_

.- #Réplacement -Project™);~We-have :set out in- Schedule““A” g thts letter a tecnmeal aesenphon of the
requnements of the Replacement Pro_]ect T Lt U

“‘.1-; i

We Would propose to enter mto a contraet w1th TCE for TCE o construct own, operate and mamtam the
Replacement Project as compensauon for the termmatlon of the Contract. The contract for the Replacement
Project (the “Replacement Contract™) would be based on the final form of contract (the “NYR Contract™)
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the
changes set out below and otherwise as necessitated by Schedule “A”. The financial parameters of the
Replacement Contract would be as set out in Scheclule “B”to this letter. In consideration of the uncertainties
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR
upon commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the Replacement
Contract:

1.

Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to
construct the Replacement Project, the OPA would work with TCE, the host municipality and the
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have
been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out-

of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue

Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for such event

of Force Majeure, unless the event of Force Majeure resulted. in a delay that was greater than two
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith
and would compensate TCE for reasonable damages associated with (i) the total amount of the
verified, non-recoverable sunk costs (net of any residual value) associated with the development of
the Oakville Generating Station, provided however that such total amount shall not exceed
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated
ﬁnancial value of the Contract.

Oakvﬂle Sunk Costs. The NRR. set out in Schedule “B” to this letter mcludes an.amount equal to
$37,000,000 on account of TCE’s sunk costs- associated with the development of the Oakville
Generatmg Statmn To the extent that the total of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station is less than
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such
costs are less than $37,000,000.

Interconnection Coss. The Replacement Contract would provide that all ent-efpecketreasonable
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project
would be reimbursed by the OPA. ' Such costs would be réimbursed on terms that are substantially
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes
being made, provided that (i) there shall be no “Budgeted Costs” included in the NRR on account of
such costs, (ii) references to the “Simple Cycle Operation Date” shall be replaced with references to
the “Commercial Operation Date”, and (iii) there shall be no “Excess H1 Amount”.
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Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for the
Replacement Contract would take into account all gas delivery and management services costs, and
TCE would be responsible for managing natural gas delivery and management services, consistent
with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the NRRIF
would be equal to 20%. In the course of finalizing the Replacement Contract, the OPA would be
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the
NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For
greater certainty, this would be the definitive length of the term and not an option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be
modified so that as long as the demonstrated capacity was not less than 90% of the applicable
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out
in Schedule “B” to this letter. '

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to the NYR
Contract, we do not believe that the potential for single hour imputed production intervals would be
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss
any concerns TCE may have in this regard. '

Commercial Operation Pate. The NRR set out in Schedule “B” is based on the assumption that
Commercial Operation oceurs on July 1, 2015. If Commercial Operation were to occur before that
date, the NRR would be adjusted downwards to account for the value of having the payments under
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the'necessary documentation for your review. For
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals
and does not constitute an offer capable of acceptance.

Yours very truly, SR PP

Colin Andersen

CCl

JoAnne Butler, Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP



Aleksandar Kojic

From: Sebastiano, Rocco [RSebastiano@osler.com]

Sent: April 21, 2011 10:57 AM

To: : Deborah Langelaan; Michael Killeavy

Cc: Smith, Elliot; lvanoff, Paul; Susan Kennedy

Subject: RE: Govemment—l_nstructed Counter-Proposal to TCE

Deb and Michael, was there a specific reason for changing the words “out-of-pocket” have been replaced with
“reasonable” in reference to the reimbursement of costs incurred by TCE for the gas and electrical
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but
was wondering if there was a reason for the change.

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the
proposal document that we sent over yesterday afternoon.

Lastly, the in first cc, delete “Anderson” as it reads “JoAnne Butler, Andersen,”.
Also, I gather that the other letter is not going to be sent out.

Thanks, Rocco

From: Deborah Langelaan [maitto:Deborah.Langelaan@powerauthority.on.ca)
Sent; Thursday, April 21, 2011 10:17 AM

To: Sebastiana, Rocco; Ivanoff, Paul

Cc: Smith, Ellict; Michael Killeavy

Subject: Government-Instructed Counter-Proposal to TCE

Importance: High

*** PRIVILEGED AND CONF|DENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Rocco and Paul;
Attached is an updated version of the counter-proposal document with a couple of minor revisions that

were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and
provide your comments?

Thanks,

Deb

This e-mail message is priviteged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent coutriel est privilégié, confidentiel et
soumis & des droits d'auteur, [} est interdit de l'uliliser cu
de Je divulguer sans autorisation.




Aleksandar Kojic

From: .. . . Mlchaei Kllleavy L

Sent: April 21, 2011 11:02 AM

To: 'Sebastxano Roceo'

“Subject: RE: Government-instructed Counter-Proposal to TCE

Colin suggested it.

Michae! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: April 21, 2011 10:57 AM

To: Deborah Langelaan; Michael Killeavy

Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy

Subject: RE: Government-Instructed Counter-Proposal to TCE

Deb and Michael, was there a specific reason for changing the words “out-of-pocket” have been replaced with
“reasonable” in reference to the reimbursement of costs incurred by TCE for the gas and electrical
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the
entire proposal (albeit, this would let TCE charge its internal costs and poss1b1y, a mark-up for overhead), but
was wondering if there was a reason for the change.

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the
proposal document that we sent over yesterday afternoon.

Lastly, the in first cc, delete “Anderson” as it reads “JoAnne Butler, Andersen,”.

_ Also, I gather that the other letter isnot goingtobesentout. . .

Thanks, Rocso© e

From: Deborah Langelaan [mailto:Deborah.Langeiaan@powerauthority.on.cal
Sent: Thursday, April 21, 2011 10:17 AM

To: Sebastiano, Rocco; Ivanoff, Paul

Cc: Smith, Elliot; Michael Killeavy

Subject: Government-Instructed Counter-Proposal to TCE

Importance: High

*** PRIVILEGED AND CONFIDENTIAL ~ PREPARED IN CONTEMPLATION OF LITIGATION ***
1



Rocco and Paul;

Attached is an updated version of the counter-proposal document with a couple of minor revisions that
were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and
provide your comments?

Thanks,

Deb

This e-mail message is privileged, canfidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courrie! est privilégié, confidentie! et
soumis & des droits d'auteur. il-est inferdit de l'ufiliser ou
de le divulguer sans autorisation.
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From: ' Deborah Langelaan

Sent: April 21, 2011 11:07 AM '

To: . 'Sebastlano Rogco', Michael Killeavy.

Ce: ‘Smith, E{hot' ’Ivanoff Paul’; Susan Kennedy

Subject: - RE: Government-Instructed Counter-Proposal to TCE -
Aftachments: OPA_Lir TCE_Govt_Proposal_20110421 (w schedules).doc

This time with Schedules attached - no changes were made to the Schedules.

Deb

From: Sebastiano, Rocco [mallto:RSebastiano@osler.com)
Sent: April 21, 2011 10:57 AM

To: Deborah Langelaan, Michael Killeavy

Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy

Subject: RE: Government-Instructed Counter-Proposal to TCE

Deb and Michael, was there a specific reason for changing the words “out-of-pocket” have been replaced with
“reasonable” in reference to the reimbursement of costs incurred by TCE for the gas and electrical
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but
was wondering if there was a reason for the change.

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the
proposal document that we sent over yesterday afternoon.

Lastly, the in first cc, delete “Anderson” as it reads “JoAnne Butler, Andersen,”.
Also, I gather that the other letter is not going to be sent out.

Thanks, Rocco

From; Deborah Langelaan [mailio;Deborah.Langelaan@powerauthority.on.ca]
Senk: Thursday, April 21, 2011 10:17 AM

To: Sebastiano, Rocco; Ivanoff, Paul

Cc: Smith, Efliot; Michael Killeavy

Subject: Government-Instructed Counter-Proposal to TCE

Importance: High

%+ PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***
Roceo and Paul;
" Attached is an updated version of the counter-proposal document with a couple of minor revisions that

were discussed last evening (i.e. letier signed by Colin rather than JoAnne). Would you please review and
provide your commenis?

Thanks,



Deb

This e-maii message is privileged, confideritial and subject ta
copyright. Any unauthorized use or disclosure is prohibited,

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. Il est interdit de l'utiliser ou
de le divulguer sans auforisation.




120 Adelaide Street West
Suite 1600 .
Toronto, Ontano M5H 1T1 )

T 416 967- 7474
F 416-967-1947
www. powerauthority.on.ca

ONTARIO

POWER AUTHOR]TY

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

VIA B-MAIL
April 21,2011

Alex Pourbaix

President, Energy & Oil Pipelines
TransCanada Energy Inc.

450 - 1st Street S.W.

Calgary, Alberta

T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Ltd.
(“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to
which such projects may compensate TCE for termination of the Contract while appropriately protecting the
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an
alternative proposal which we believe meets this requirement.

The Government of Ontarjo’s Long-Term Energy Plan has identified a need for a peaking natural gas-fired
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate

c e TCE-for themterminaﬁon_of:th&Contraet—and~at%e-same—time—pfot~eet—th&intel%‘s’t’é’—"c)‘f-‘fﬁfé‘pﬁayefsﬁ(’rﬁe;’—
- “Replacement -Project”). " We-have-set-out -in- Schedule*“A” 1o ﬂns‘letter’*a*techmcal descrlp‘uon of the

- requ:rements of the Replacement Prcgect

We would propose to, enter mto a contract Wlth TCE for TCE to construct own, operate and mamtam the
Replacement Project as- compensatlon for the termination of the Contract. The contract for the Replacement
Project (the “Replacement Contract™) would be based on the final form of contract (the “NYR Contract™)
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the
changes set out below and otherwise as necessitated by Schedule “A”. The financial parameters of the
Replacement Contract would be as set out in Schedule “B” to this letter. In consideration of the uncertainties
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR

upon commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the Replacement
Contract:

1.

Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to
construct the Replacement Project, the OPA would work with TCE, the host municipality and the
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have
been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out-
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue
Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for such event
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith
and would compensate TCE for reasonable damages associated with (i) the total amount of the
verified, non-recoverable sunk costs (net of any residual value) associated with the development of
the Oakville Generating Station, provided however that such total amount shall not exceed
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated
financial value of the Contract.

Oakville Sunk Costs. The NRR set out-in Schedule “B” to this letter includes an amount equal to
$37,000,000 on account of TCE’s sunk costs associated with the development of the Oakville
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station is less than
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such
costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket costs
incurred by TCE for the electrical and natural gas interconnection of the Replacement Project would
be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially the same
as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply Contract
between the OPA and Portland Energy Centre L.P. with the necessary conforming changes being
made, provided that (i) there shall be no “Budgeted Costs” included in the NRR on account of such
costs, (ii) references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commercial Operation Date”, and (iii) there shall be no “Excess Hl Amount”.
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Gas Dehvery and Management Serv1ces Costs Unhke the NYR Contract ‘the NRR for the
Replacement Contract would take into account all gas delivery and anagement sefvices costs, and
TCE would be respons1b1e for managing natural gas delivery and management serv1ces con31stent
with the approach taken in the Contract.

Net Revenue Reqmrement Indexmg Factor (NRRIF). As set out in Schedule “B”, the NRRIF
would be equal to 20%. In the course of finalizing the Replacement Comntract, the OPA would be
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the

NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For
greater certainty, this would be the definitive length of the term and not an option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be
modified so that as long as the demonstrated capacity was not less than 90% of the applicable
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out
in Schedule “B” to this letter. -

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to the NYR
Contract, we do not believe that the potential for single hour imputed production intervals would be
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss
any concerns TCE may have in this regard.

Commercial Operation Date. The NRR set out in Schedule “B” is based on the assumption that
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that

- date, the NRR would be adjusted downwards to account for the value of having the payments under

the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015,

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals
and does not constitute an offer capable of acceptance.

Yours Ve

r-& -v

t )’

Colin‘A'ndejr_,se_o e

cCl

= JoAnne Butler; Ontario Power, Authotity .- G T RIS SO T
-Michael Killeavy, Ontario Power Authonty I RS DIy ST
Rocco Sebastiano; Osler, Hoskm & Harcourt LLP ‘
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SCHEDULE “A” - TECHNICAL REQUIREMENTS

Replacement Project

The Replacement Project shall:

(2)  beadispatchable facility designed for maximum operational flexibility;
(b)  beasimple cycle configuration generating facility;
'(c) utilize natural gas supplied by pipeline as the fuel; and
(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.
Y.  Contract Capacity

"The Replacement Project will be a single generating facility and will:

IH.

@)

(b)

©
(d)

be able to provide a minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planning studies at 35°C, the total planned

- generation capacity should be at least 500 MW, The Replacement Project

may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.)

have a Season 3 Confract Capacity of not less than [480 MW]; and

" have a Contract Capacity of not more than 550 MW in any Season.

Electrical Connéction-

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #®) leaving

the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

Error! Unknown document property name.



IV. Operaﬁon Followmg a N—Z Contlngencv (Load Restoratlon)

If a d13rupt10n occurs that leads to N-2 system condltlons, TCE sha]l be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to gssist the IESO, as
directed by the IESO, in restoring load in accordance with Sect1on 7 of the Ontano Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. ‘Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

V1. Emissions Reguirements.

(@)

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

@) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Confract) and

15% O3 in the exhaust gases on a dry volume basis) as measured using an

emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based

- upon Reference Conditions and 15% O; in the exhaust gases on a dry

volume basis) as measured using the FEmissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx

_and CO. i

@

be (i) incorporated into the Replacement Project’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement

Project’s application to the Ministry of the Environment for a Certificate of

Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of

Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the

Errer! Unlmown document property name.

“The Réplacement Contract will require that the emission limits for NOx-and CO



OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VIiL.___ Fuel Supply

The Replacement Proj ect will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited. '

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) MS501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators”), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.

Errar! Unknown document property name,



.. - SCHEDULE, “B” ~ FINANCIAL PARAMETERS

| $30,000/start-up

$0.89 / MWh

$0.50 / MWh

(i

ONtrac

Season 2

Season 3

Season 4

Error! Unknown docuinent property name,
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

1. The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for the design
and construction of the Replacement Project of $475,000,000 (the “Target Capex™). So long as the
actual cost to design and build the Replacement Project (the “Actual Capex™) is within $25,000,000
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty,
none of the parameters in Schedule B” other than the NRR shall be subject to ad]ustment pursuant to
this Schsdule “C”.

(a) Ifthe Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA’s share
of any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that the OPA
Share shall not exceed $25,000,000

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s share of
g any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) % 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA Share
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number,
the adjusted NRR shall be less than the NRR set out in Schedule “B”.

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA,
including, without limitation, “Interconnection Costs”, as set out above, (ii) any costs incurred by
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under
the Replacement Contract or that were not incurred in accordance with “Good Engineering and
Operating Practices” (as such term is defined in the Contract), or (iii) any costs not substantiated to
the reasonable satisfaction of the OPA.

3. The following costs shall be considered ﬁxed components of the Target Capex not subj ect to change
in detemnmng the Actual Capex:
Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000)
Costs of Hedging USD to CAD CADS$[13,500,000]

4. The determination of the Actnal Capex shall be done through an “open book™ process, such that all
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the
OPA and fully anditable. Any dispute relating to the determination of the Actual Capex shall be
resolved in accordance with the dispute resolution provisions of the Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified.

Error! Unknown document property name.



Aleksandar Kojic

From: - . . . - Mlchael Ktl[eavy

Sent: April 21, 2011 11 35 AM

To: ’RSebastlano@osler com'; Dehorah Langelaan _

Cc: 'ESmith@osler.com”; ‘Plvanoff@osler com'; Susan Kennedy
Subject: Re: Government—[nstructed Counter—Proposal to TCE

We'll change it to "... reasonable out-of-pocket ...."

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontarlo, M5H 1T1
416-969-6288 (office)
416-969-6071 {fax)

416-520-9788 (celi}

Michael.killeavy@powerauthority.on.ca

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]
Sent: Thursday, April 21, 2011 10:57 AM

To: Deborah Langelaan; Michael Killeavy
Cc: Smith, Elliot <ESmith@osler.com>; Ivanoff, Paul <PIvanoff@osler.com>; Susan Kennedy

Subject: RE: Government-Instructed Counter—ProposaI to TCE

Deb and Michael, was there a specific reason for changing the words “out-of-pocket” have been replaced with
“reasonable” in reference to the reimbursement of costs incurred by TCE for the gas and electrical
interconnection? For purposes of the ptoposal, this change is not a problem or material in the context of the
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but
was wondering if there was a reason for the change.

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the
proposal document that we sent over yesterday afternoon.

Lastly, the in first cc, delete “Anderson” as it reads “JoAnne Butler, Andersen,”.

Also, I gather that the other letter is not going to be sent out.

. Thanks, Rogoo =~~~ -~

From: Deborah Langelaan [mailto;Deborah.Langelaan@powerauthority.on.cal

Sent: Thursday, April 21, 2011 10:17 AM

To: Sebastiano, Rocco; Ivanoff, Paul

Cc: Smith, Elliot; Michael Killeavy

Subject: Government-Instructed Counter-Proposal to TCE

Importance: High

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***
1



Rocco and Paul;

Attached is an updated version of the counter-proposal document with a couple of minor revisions that
were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and
provide your comments?

Thanks,

Deb

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis 3 des droits d'auteur. [l est interdit de l'utiliser ou
de e divulguer sans autorisation.

Al Ak R R AR e




Aleksandar Kojic

From:

Sent:

To:

Ce:

Subject:

" Attachments:

Importance:

=* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Rocco and Paul;

Attached is the final version of the counter proposal that will be sent to Alex today.

Deb

Deborah Langelaan
April 21, 2011 12:08 PM

'Sebastiano, Rocco'; 'lvanoff, Paul

'Smith, Elliot'; Michael! Killeavy; JoAnne Butler; Cathy Schell
Final - Gov't instructed Counter-Proposal o TCE
OPA_Ltr_TCE_Govt Proposal_20110421 (w schedules).doc

High




120 Adelaide Street West
Suite 1600 C
Toronto, Ontano M5H 1T1

T 416 967- 7474
F 416-967-1947 .
www.powerautherity.on.ca

ONTARIO

POWER AUTHORITY

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

VIA E-MAIL
April 21,2011

Alex Pourbaix
President, Energy & Oil Pipelines
TransCanada Energy Inc.
450 - 1st Street S. W,
Calgary, Alberta
- T2P 5H1

Dear Mr, Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Litd.
(“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to
which such projects may compensate TCE for termination of the Contract while appropriately protecting the
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an
alternative proposal which we believe meets this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural gas-fired
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate

——TCE—fo'f—the termination_of the Corifract and af fhe same Gime profect the interests of ratepayers (the
) ““Replacement. Projéct?).. We -have -set “out “in -Schedule “A” to-this - letter A techmcal descnptlon of the

requrrements of the Replacement PI'Q] ect.

We Would propose to enter mto a contraet Wlth TCE for TCE to construct own operate and mamtarn the
Replacement Project as compensation for the termination of the Contract. The coniract for the Replacement
Project (the “Replacement Contract™) would be based on the final form of contract (the “NYR Contract™)
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the
changes set out below and otherwise as necessitated by Schedule “A”. The financial parameters of the
Replacement Contract would be as set out in Schedule “B” to this letter. In consideration of the uncertainties



Ontario Power Authority

in the Replacement Project, we would inctude a mechanism in the Replacement Contract to adjust the NRR
upon commercial operation on the basis set out in Schedule “C” fo this letter.

The following sets out the changes to the NYR Contract that would be applicable to the Replacement
Contract:

1.

Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to
construct the Replacement Project; the OPA would work with TCE, the host municipality and the
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have
been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out-
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue

Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for such event
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith
and would compensate TCE for reasonable damages associated with (i) the total amount of the
verified, non-recoverable sunk costs (net of any residual value) associated with the development of
the Oakville Generating Station, provided however that such total amount shall not exceed
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated
financial value of the Contract.

- Oakville Sunk Costs. The NRR set out in Schedule “B” 1o this letter includes an amount equal to

$37,000,000 on account of TCE’s sunk costs associated with the development of the Oakville

. Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any

residual value) associated with the development of the Oakville Generating Station is less than
$37.,000,000, the NRR shall be reduced by 0. 000 015 213 3 multiplied by the amount by which such
costs are less than $37,000,000. ,

Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes
being made, provided that (i) there shall be no “Budgeted Costs™ inchided in the NRR on account of
such costs, (ii) references to the “Simple Cycle Operation Date” shall be replaced with references to
the “Commiercial Operation Date”, and (jii) there shall be no “Excess H1 Amount”.



Ontario Power Authority

Gas Delivery and Management Services Costs. Unlike the NYR Con‘[ract the NRR for the
Replacement Contract would take into account all gas delivery and management services costs, and
TCE would be responsible for managing natural gas delivery and management services, consistent
with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the NRRIF
would be equal to 20%. In the course of finalizing the Replacement Contract, the OPA would be
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the
NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For
greater certainty, this would be the definitive length of the term and not an option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be
modified so that as long as the demonstrated capacity was not less than 90% of the applicable
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out
in Schedule “B” to this letter. .

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit I to the NYR
Contract, we do not believe that the potential for single hour imputed production intervals would be
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss
any concerns TCE may have in this regard.

Commercial Operation Date. The NRR set out in Schedule “B” is based on the assumption that
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that
date, the NRR would be adjusted downwards to account for the value of having the payments under
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA. approvals
and does not constitute an offer capable of acceptance.

S . Y OHIS_VBI'y_tmLYj e e e e e

Colin Andersen

cc.

-J oAnne Butler, Ontario Power Authority
Michael KJlleavy, Ontarlo Power Authority .,
Rocco Sebastiano, Osler Hoskm & Harcourt LLP



SCHEDULE “A” - TECHNICAL REQUIREMENTS

1 Replacement Project

The Replacement Project shall:

@
®)
©
(d)

be a dispatchaﬁe facility designed for maximum operational flexibility;

be a simple cycle configuration generating facility;

utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

. Contract Capacity

The Replacement Project will be a single generating facility and will:

(a)

(b)

©
@

be able to provide a miniraum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract

* Force Majeure temperature is 30°C and consequently the equivalent capacity

at 30°C should be used instead.]

be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak ‘load planning studies at 35°C, the total planned
generation capacity should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient

condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

have a Season 3 Confract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

1. Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #@) leaving

the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Pl‘O]eCt is
located at the Boxwood site.]



V. . Operatxon Followmg a N—2 Contmgency (Load Restoratmnl

If a d13rupt10n occuxs that leads to .N- 2 system cond1t10ns TCE shaH be requlred to use
Commer01ally Reasonable Efforts {as sych term is deﬁned in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
- Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test. :

YI. ___Emissions Requirements.

(@

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

(1) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% 0O in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% Oy in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement

Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

(d)

. The Replacement COIltIElCt wﬂl Jzequlre that the emission. llmits for NOX and CO
*be (i) incorporated into the Rejlacement Project’s Bavironmental Reviéw Réport

or its completed environmental assessment, and (ii) reflected in the Replacement

Project’s application to the Ministry of the Environment for a Certificate of -
Approval (Air) Operating Permit, together with a specific request in such

application that such limits be imposed as conditions of such Certificate of

Approval,

The emission limits for NOx and CO stated in the Replacement Contract will

form the basis of an ongoing operating requirement. For greater certainty, the



OPA. is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VIL.  Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) MS501GAC Fast Start gas-fired
combustion turbine geperators to be supplied by MPS Canada, Inc. (the “Generators”), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.



SCHEDULE “B” - FINANCIAL PARAMETERS
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for the design
and construction of the Replacement Project of $475,000,000 (the “Target Capex™). So long as the
actual cost to design and build the Replacement Project (the “Actual Capex™) is within $25,000,000
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty,

none of the parameters in Schedule B” other than the NRR shall be subject to adjustment pursuant to
this Schedule “C”. .

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA’s share
of any difference between the Target Capex and the Actual Capex shall be determined as
follows: '

OPA Share = (Actual Capex — Target Capex — $25,000,000) % 0.50, provided that the OPA
Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s share of
: any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(c)  The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA Share
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number,
the adjusted NRR shall be less than the NRR set out in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA,
including, without limitation, “Interconnection Costs™, as set out above, (ii) any costs incurred by
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under
the Replacement Contract or that were not incwrred in accordance with “Good Engineering and

Operating Practices” (as such term is defined in the Contract), or (jii) any costs not substantiated to
the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject to change
in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD${144,900,000]
Main Turbine Additional Scope (excluding change orders) ‘ USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual ‘Capex shall be done through an “open book” process, such that all
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the
OPA and fully auditable. Any dispute relating to the determination of the Actual Capex shall be
resolved in accordance with the dispute resolution provisions of the Replacement Contract.

All dollar amounts referenced in this letter are in Canadian doliars, unless otherwise specified.
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From:
Sent:
To:

Cc:
Subject:

Attachments:

Importance:

Michael Killeavy

Aprit 21, 2011 12:12 PM

'Sebastiano, Rocco'’; 'vanoff, Paul’; 'Smith, Elliof’ ,

Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler

TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps

Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc

High

**% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Rocco, Paul, and Elliot,

We would like the attached letter revised as follows:

1. We would like this to be a letter from you as our counsel, to TCE’s litigation counsel;

2. Please include a request that TCE refrain from further discussing the matter between us with the government;

and

3. Please remove the content refated to any breach by TCE of the MOU good faith obligation. We would rather
that you convey these same sentiments to TCE's counsel during a telephone conversation.

Please let me know if you have any comments of concerns with these changes.

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority .

120 Adelaide Street West, Suite 1600

Toronto, Ontario
M5H 1T1
416-969-6288

6252076788 (CEEL)
416-967-1947 (FAX) .~
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....—good faith negotiations _In that regard,.the MOU states that “[TThe OPA-and- TCE agree to wo

[ONTARIO POWER AUTHORITY LETTERHEAD]

April [@],2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and Oil Pipelines
TransCanada Energy Limited

450 — 1 Street, SW

Calgary, Alberta

T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2009

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010
(the “Confidentiality Agreement”) and a letter agreement dated December 21, 2010 (the
“MOU”). We are writing to you at this time to advise you of our concerns regarchng TCE’s
failure to comply with its obligations under these two agreements.

We understand that on April 12, 2011, TCE delivered a presentation to the Government of
Ontario entitled “SW-GTA Update”. Contained within this presentation were excerpts from
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions constitutes
a breach by TCE of the Confidentiality Agreement.

Regarding the MOU, the parties acknowledged in that agreement that they were working
together cooperatively to identify other generation projects that meet Ontario’s electricity system
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in

Draft & P

together in'.good faith to negotiate-the-definitive form of -an -agreement (the “Definitive -

Agreément”) in respect of the Potential Project, or an alternative project agreed to by the OPA
and TCE.” The OPA maintains that the delivery by TCE of its presentation to the Government is
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views

- TCE’s acts as a tactic made in bad faith in an atternpt to advance its negotiating position as

against the OPA. The OPA requires that TCE cease and desist from further breaches of the
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its
rights and remedies against TCE respecting the actions referred to above.

LEGAL, 1:20472672.3




Draft & Privileged

-2

As for communications from your external counsel to the OPA, I would request that you have
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada’s Rules of
Professional Conduct.

Lastly, in an effort to move forward with good faith negotiations, we are preparing a rev1sed
draft proposal and will be sending it to TCE shortly.

Yours truly,

JoAnne Butler
Vice President, Electricity Resources

cc. Colin Andersen, OPA
Michael Killeavy, OPA -
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
Paul Ivanoff, Osler, Hoskin & Harcourt LLP

LEGAL_1:20472672.3
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From: Deborah Langelaan

Sent: April 21,2011 12:19 PM

To: 'Sebastiario, Roceo”;, 'lvanoff, Paul'

Ce: 'Smith, Elliot’; Michael Killeavy; JoAnne Butler; Cathy Schell; Michael Lyle
Subject: Revised Final - Gov't Instructed Counter Proposal to TCE

Attachments: OPA_Ltr_ TCE_Govt_Proposal_20110421 (w schedules).doc

** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***
Rocco and Paut;

The wrong coniract capacity was used in the 2nd table on Schedule B. It has been corrected and the revised
letter is attached.

Deb




120 Adelaide Street West
Suite 1600
Toronto, Ontano M5H m

T i16-967-7474
F 416-967-1947
www. powerautherity.on.ca

ONTARIO

. POWER AUTHORITY

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

VIA E-MAIL
April 21,2011

Alex Pourbaix

President, Energy & Oil Pipelines
TransCanada Energy Inc.

450 - 1st Street S.W.

Calgary, Alberta

T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Ltd.
(“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009 :

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to
which such projects may compensate TCE for termination of the Contract while appropriately protecting the
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an
alternative proposal which we believe meets this requirement.

The Government of Ontario’s LonguTerm Energy Plan has identified a need for a peakmg natural gas-fired
plant in the Kitchener-Waterloo- -Cambridge area. We believe such a plant is a project that could compensate

— === T CEfor-the—termination—of - theeeentractmdﬂtﬁhwmeﬂm@otect&rnﬁmeSts—oﬁa’tepayerf(ﬁref—*

~“Replacement - Progect”)”We “have” set_out in.Schedule A% fo this leiter a. technical. descnp’uon “of the
requlrements of the Replacement Pro_] ect. . . ‘ L

We Would pr0pose to enter mto a contract mth TCE for TCE to construct own, operate and mamtam the
Replacement Project as compensation for thé termination of the Contract. The contract for the Replacement
Project (the “Replacement Contract”) would be based on the final form of contract (the “NYR Contract™)
included as part of the Northern York Region Péaking Generation Request for Proposals, subject to the
changes set out below and otherwise as necessitated by Schedule “A”. The financial parameters of the
Replacement Contract would be as set out in Schedule “B” to this letter. In consideration of the uncertainties



Ontario Power Authority

in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR
upon commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the Replacement
Contract:

1.

Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to
construct the Replacement Project, the OPA would work with TCE, the host municipality and the
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have
been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out-
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue
Requirement (NRR). '

In addition, the OPA would not have the right to terminate the Replacement Contract for such event
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith
and would compensate TCE for reasonable damages associated with (i) the total amount of the
verified, non-recoverable sunk costs (net of any residual value) associated with the development of
the Oakville Generating Station, provided however that such total amount shall not exceed
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated
financial value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount equal to
$37,000,000 on account of TCE’s sunk costs associated with the development of the Oakville
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station is less than
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such
costs are less than $37,000,000.

Interconmnection Costs. The Replacement Contract would provide that all reasonable, out-of-poéket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes
being made, provided that (i) there shall be no “Budgeted Costs” included in the NRR on account of
such costs, (ii) references to the “Simple Cycle Operation Date” shall be replaced with references to
the “Commercial Operation Date”, and (iii) there shall be no “Excess Hl Amount”.
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4, Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for the
Replacement Contract would take into account all gas delivery and managefent services costs, and
TCE would be responsible for managing natural gas delivery and management services, consistent
with the approach taken in the Contract. -

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the NRRIF
would be equal to 20%. In the course of finalizing the Replacement Contract, the OPA would be
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the
NRR.

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For
greater certainty, this would be the definitive length of the term and not an option.

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be
modified so that as long as the demonstrated capacity was not less than 90% of the applicable
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out
in Schedule “B” to this letter. ,

8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to the NYR
Contract, we do not believe that the potential for single hour imputed production intervals would be
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss
anty concerns TCE may have in this regard.

9. ‘Commercial Operation Date. The NRR set out in Schedule “B” is based on the assumption that
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that
.date, the NRR would be adjusted downwards to account for the value of having the payments under
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necess'ar'y. documentation for your review. For
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals
and does not constitute an offer capable of acceptance.

CYoursverytruly, oo e ' o

Colin Andé;sen

cc: _.-JoAnne Butler, Ontario Power Authority ..
- Michael Killeavy, Ontario Power Authority -
. Rocco Sebastiano; Osler, Hoskin & Harcotrt LLP



SCHEDULE “A” — TECHNICAL REQUIREMENTS

I. Replacement Project

The Replacement Project shall:

(a)
(b)
©
@

‘be a dispatchable facility designed for maximum operational flexibility;

be a simple cycle configuration generating facility;
utilize natural gas supplied by pipeline as the fuel; and
comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

H. Contract Capacity

The Replacement Project will be a single generating facility and will:

(@)

)

(©)
(d)

be able to provide a minimum of {® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

be able to provide a minimum of {® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planning studles at 35°C, the, total planned
generation capacity should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

M. Electrical Connection

The Replacement Project will be connected directly to the JESO-Controlied Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [@ " transmission tower (Tower #@) leaving

the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]



1v. Operatlon Follovvlgg aN-2 Contmgency (Load Restoration)

. Ifa d13rupt1011 occurs that leads to N 2 system condl‘aons, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the [ESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greafer than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

VI. Emissions Requirements.

(a)

(b)

and CO.

The emissions from the Replacement Project shall meet or exceed the following
criteria:

(D Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbor Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured -using the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx

©

(@

The Replacement Contract will réquire that the emission limits for NOx and CO
be (i) incorporated into the Replacement Project’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the



OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VIL. _ Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) MS501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. ‘Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.



SCHEDULE “B” - FINANCIAL PARAMETERS
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for the design

and construction of the Replacement Project of $475,000,000 (the “Target Capex™). So long as the

actual cost to design and build the Replacement Project (the “Actual Capex™) is within $25,000,000

higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, -
none of the parameters in Schedule B” other than the NRR shall be subject to adjustment pursuant to

this Schedule “C”. : .

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA’s share
of any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that the OPA
Share shall not exceed $25,000,000

b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s share of
any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex - Target Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA Share
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number,
the adjusted NRR shall be less than the NRR set out in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA,
including, without limitation, “Interconnection Costs”, as set out above, (ii) any costs incurred by
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under
the Replacement Contract or that were not incurred in accordance with “Good Engineering and
Operating Practices” (as such term is defined in the Contract), or (iii} any costs not substantiated to
the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject to change
in determining the Actual Capex:

Cost Fixed Price

Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book”™ process, such that all
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the
OPA and fully auditable. Any dispute relating to the determination of the Actual Capex shall be
resolved in accordance with the dispute resolution provisions of the Replacement Contract.

All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified.
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From: Michael Killeavy

Sent: ‘ April 21, 2011 12;55 PM

To: ‘ ‘Sebastiano, Rocco'; 'Smith, Elfiot’; 'lvanoff, Paul'
Cc: Deborah Langelaan e

Subject: FW: TCE Contract

Attachments: TCE Contract (April 21, 2011).pdf

Please see below. The attached document was sent to TCE.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Teronto, Oniario

M5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)

From: Irene Mauricette On Behalf Of Colin Andersen
Sent: April 21, 2011 12:51 PM

To: Alex Pourbaix (alex_pourbaix@transcanada.com)

Cc: Colin Andersen; Irene Mauricette; JoAnne Butler; Michael Killeavy
Subject: TCE Contract

Please see attached.

Colin Andersen
Chief Executive Officer

Ontario Power Authority
- 120 Adelaide Street West, Suite 1600
Toronto ON MSH 1T1

‘Direct: 416969 6010
FAX: 416 969 8380

Web:  www.powerauthority.on.ca
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120 Adelaide Street West

-Suite 1600 . . -
Fon _Toronto, Ontarm MSH in
powen AUTHOR!TY T4ies67 AT

www.powerauthority.on.ca

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

VIA E-MAIL

April 21, 2011

Alex Pourbaix

President, Energy & Oil Pipelines
TransCanada Energy Inc.

450 - 1st Street' S.W.

Calgary, Alberta

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Ltd.
(“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to
which such projects may compensate TCE for termination of the Contract while appropriately protecting the
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and
schedules TCE provided to us, and find that it does not meet this requirement. 'We would like to suggest an
altcmatlve proposal which we believe meets this requirement.

The Govermnment of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural gas-fired
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate
TCE for the termination of the Contract ahd at the same time protect the -interests of ratepayers (the

—“Replacement. Project”). “We | have set out’in Schedule A0 tb_.ls__ letter a techmcal descnptlon of the

R ..requlrements of th?cplacement Pr.o; ect.

: We would propose to enter mto a contract mth TCE for TCE to. construct own, operate and mamtam the
Replacement Project as compensation for the termination of the Contract. ‘The contract for the Replacement
‘Project (the “Replacement Contract”) would be based on the final form of contract (the “NYR Contract™)
included as part of the Northern York Region Peaking Generation Request far Proposals, subject to the
changes set out below and otherwise as necessitated by ‘Schedule “A”, The financial parameters of the
Replacement Contract would be as set out in Schedule “B” to this letter. In consideration of the uncertainties
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adj ust the NRR
upon commercial operation on the basis set out in Schedule “C” o this letter.

The following sets out the changes to the NYR Confract that would be applicable to the Replacement
Contract:

1.

Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to
construct the Replacement Project, the OPA would work with TCE, the host municipality and the
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have
been satisfied, the approvals are issued in a timely manner,

If this did not occur and the delay in the issuance of such Planning Act approvals cansed TCE not to
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out-
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue
Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for such event
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith
and would compensate TCE for reasonable damages associated with (i) the total amount of the
verified, non-recoverable sunk costs (net of any residual value) associated with the development of
the Oakville Generating Station, provided however that such total amount shall not exceed
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual

value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated
financial value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount equal to
$37,000,000 on account of TCE’s sunk cosis associated with the development of the Oakville
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station is less than

$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such
costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes
being made, provided that (i) there shall be no “Budgeted Costs” included in the NRR on account of
such costs, (ii) references to the “Simple Cycle Operation Date” shatl be replaced with references to
the “Commercial Operation Date”, and (iif} there shall be no “Excess Hi Amount”,
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4, Gas Delivery and Management Semces Costs Unlike the NYR Contract, the. NRR for the
Replacement Contract would take into account all gas delivery and mandperiient sérvices costs, and
TCE would be responsible for mariaging natural gas delivery and management services, cons1stent
with the approach taken in the Contract.

5. Net Revenue Requirement Indexing Factor (NRR]:F). As set out in Schedule “B”, the NRRIF
would be equal to 20%. In the course of finalizing the Replacement Contract, the OPA would be
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the
NRR. '

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For
greater certainty, this would be the definitive length of the term and not an option.

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be
modified so that as long as the demonstrated capacity was not less than 90% of the applicable
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with
the provisions -of Exhibit J. In addition, there would be a requirement as part of a Capacity Check
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out
in Schedule “B” to this letter.

8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to the NYR
Contract, we do not believe that the potentlal for single hour imputed production intervals would be
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss
any concemns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the assumption that
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that
date, the NRR would be adjusted downwards to account for the value of having the payments under

- the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the nécessai'y documentation for your review. For
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals
and does not constitute an offer capable of acceptance.

Yours very truly,

- JoAnne Butlet, Ontario Power Authority .
Mlchael Killeavy; Ontario Power Authonty
. Rocco Sebastiano;: Osler Hoskm & I—Iarcourt LLP




SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Rep@:eiuegl Project

The Replacement Project shall:
(a bea dispatchablé facility designed for maximum operational flexibility;
(b)  be asimple cycle configuration generating facility;
(c) utilize natural gas supplied by pipeline as the fnel; and
(d) comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

1L Contract Capacity

The Replacement Project will be a single generating facility and will:

(2)

(b)

©
(d)

be able to provide 2 minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C, Contract
Force Majeure temperature is 30°C and consequenﬂy the equivalent capaclty
at 30°C should be used instead.]

be able to provide a minimum of [® MW] at 30°C under N-2 Systern Conditions;
[NTD Based ‘on peak load planning studies at 35°C, the total planned
generation capacity should be at least 500 MW. The Rep]acement Project
may not be able fo achieve such capacify at the abové mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

have a Season 3 Confract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

IOI. _Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwaod site.)



IV. Oneratlon Follow ng a N-2 Contmgenqv {Load Restoratmn)

If a disruption occirs that leads to N—2 system condmons TCE shall be required to use
Commercially Reasonable Eﬁ'orts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and

Transmission Assessment Criteria. This obligation would replace the provision for Islanding

Capability set out in Section 1.11 of the NYR Contract.

V.  Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate,- The Contract Ramp Rate will
be subject fo verification as part of the Capacity Check Test.

VL. __ Emissions Requirements.

(a)  The emissions from the Replacement Project shall meet or exceed the following
criteria:

)] Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O3 in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(ii)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O in the exhaust gases on a dry
volume basis) as measured wusing the Emissions Measurement
Methodology.

(b)  TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission confrol equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

(c) The Replacement Contract will require that the emission lmits for NOx and CO
-—be (1) incorporated into the Replacement Project’s Environmental Review-Report-

. or-its completed -environmental-assessment;-and (i) reflected-inthe-Replacement
Project’s” application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

(@  The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the



OPA is not requiring TCE to adopt any specific facility design or ufilize any
particular contro! equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VH, . Fuel_S}upp_lx

The Replacement Proj ect will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment,

The Replacement Project will be designed utilizing (2) MS501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.
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SCHEDULE “B” - FINANCIAT PARAMETERS,

L D S S

roeton e S o =

. Net Revenue Requirement

$ 14,922 / MW-month

Net Revenue
Requirement Indexing
Factor

20%

Annual Average Contract
Capacity

481 MW

Nameplate Capacity [ [®]1 MW

Start-Up Gas for the 700 MMBTU/start-up
Contract Facility

Start-‘Up Maintenance Cost $30,000/start-up

O&M Costs

$0.89 / MWh

OR Cost

$0.50 / MWh

Season 1 Season 2

Season 3

Season 4

Contract Heat RE.lf','é

10.55
MMBTU/MWh
(HHYV)

1042
MMBTU/MWh
(HHV)

10.66
MMBTU/MWh

1058
MMBTU/MWh

(HHYV)

-1 “AY “TCE to-determine-—

"|"Capacities so Iong as the
AACC is 481 MW.

Contract Cép""ii'éiﬁ
Note: Subject to Schedule

- [o]MW [e1MwW

“Seasonal-Contract— -

oMW

e

Contrait Ramp Rate

. 379.8
MW/minute

MW/mimute *

330 [

MW/minute

 MW/ninute

3593

ap—



SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for the design
and construction of the Replacement Project of $475,000,000 (the “Target Capex™). So long as the -
actual cost to design and build the Replacement Project (the “Actual Capex™) is within $25,000,000
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty,
none of the parameters in Schedule B” other than the NRR shall be subject to adjustment pursuant to
this ‘Schedule “C”.

(@)  If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA’s share
of any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that the OPA
Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s share of
any difference between the Target Capex and the Actual Capex shall be determined as
follows: '

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA Share
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number,
the adjusted NRR shall be less than the NRR set out in Schedule “B”,

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA,
including, without limitation, “Interconnection Costs™, as set out above, (ii) any costs incurred by
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under
the Replacement Contract or that were not incurred in accordance with “Good Engineering and

Operating Practices” (as such term is defined in the Contract), or (iii) any costs not substantiated to
the reasonable sat1sfact10n of the OPA.

The following costs shall be considered fixed components of the Target Capex not Sllb] ect to change
in determining the Actual Capex:

Cost ~ Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine}_;dditional Scope (excluding change orders) ' USD$[36,295_,__00(‘1]
Costs of Hedging USD to CAD CAD$[13,500,000]

The determination of the Actual Capex shall be done through an “open book” process, such that ail
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the
OPA and fully auditable. Any dispute relating to the determination of the Actual Capex shall be
resolved in accordance with the dispute resolution provisions of the Replacement Contract.

All doliar amounts referenced in this letter are in Canadian dollars, unless otherwise specified.



Aleksandar Kojic

From: JoAnne Butler
" Sent: April 21, 2011 12:58 PM
To: . Michael Killeavy
Subject: Fw: TCE Contract :
" Attachments: TCE Contract (April 21, 2011).pdf

Please resend on to the rest of the team as you deem appropriate.

ICB

From: Colin Andersen
Sent: Thursday, April 21, 2011 12:50 PM

To: Alex Pourbaix (alex pourbaix@transcanada.com) <alex pourbajx@transcanada.com>

Cc: Colin Andersen; Irene Mauricette; JoAnne Butler; Michael Killeavy
Subject: TCE Contract

Please see attached.

Colin Andersen
Chief Executive Officer

Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronte ON MSH 1T1

Direct: 416 969 6010
FAX: 416969 6380

Web: www.powerauthority.on.ca




120 Adelaide Street West )
Suite 1600 T
- Toronto, OntanquSH 1T

T 416-%67-7474
F 416-967-1947
Www.powerauthority.on.ca
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POWER AUTHORITY -

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

VIA E-MAIL
April 21,2011

Alex Pourbaix
President, Energy & Oil Pipelines
TransCanada Energy Inc.

450 - 1st Street S.W.

. Calgary, Alberta

T2P 5H1

Dear Mr.-2 baxx ot

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Ltd.
(“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to
which such projects may compensate TCE for termination of the Contract while appropriately protecting the
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an
alternative proposal which we believe meets this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural gas-fired
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate
TCE for the termination of the Contract and at the same time protect the interests of ratepayers (the

- “ReplacemenLPreJeet”)”WeLhave—set “out ] m—Schedlﬂe%&’Lto—tMSﬂetterﬁa—techmcal‘desenpt‘rou of"the

: ——;r—---r.rrequuements ofthe Replacement Pro_]ect*’ R e S R __;,,,f,

We Would propose to enter mto a contract W1th .TICE for TCE to construct OWn; operate and maintain the
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement
Project (the “Replacement Contract”) would be based on the final form of contract (the “NYR Contract”)
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the
changes set out below and otherwise as necessitated by Schedule “A”. The financial parameters of the
Replacement Contract would be as set ouf in Schedule “B” to this letter. In consideration of the uncertainties



Ontario Power Authority

in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR
upon commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the Replacement
- Contract:

1.

Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to
construct the Replacement Project, the OPA would work with TCE, the host municipality and the
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have
been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out-
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue
Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for such event
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith
and would compensate TCE for reasonable damages associated with (i) the total amount of the
verified, non-recoverable sunk costs (net of any residual value) associated with the development of
the Oakville Generating Station, provided however that such total amount shall notf exceed
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated
financial value of the Contract.

Oazkville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount equal to
$37,000,000 on account of TCE’s sunk costs associated with the development of the Oakville
Generating Station. To the extent that the total of the verified, non-recoverable suik costs (net of any
residual value) associated with the development of the Oakville Generating Station is less than
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such
costs are less than $37,000,000. o

Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Cléan Energy Supply

" Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes

being made, provided that (i) there shall be no “Budgeted Costs” included in the NRR on account of
such costs, (if) references to the “Simple Cycle Operation Date” shall be replaced with references to
the “Commercial Operation Date”, and (iii) there shall be no “Excess HI Amount™.



Ontari_é Power Authority

4. Gas Delivery and Management Semces Costs. Unllke thc NYR Contract the NRR for the
Replacement Contract would take into account all gas delivery and management services costs, and
" TCE would be résponsible for mandging natural gas delivery and management semces consistent

with the approach taken in the Contract,

3 Net Revenue Requiremeént Indexing Factor (NRRIF). As set out in Schedule “B”, the NRRIF
would be equal to 20%. In the course of finalizing the Replacement Contract, the OPA would be
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the
NRR.

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For
greater certaiuty, this would be the definitive length of the term and not an option.

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be
modified so that as long as the demonstrated capacity was not less than 90% .of the applicable
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out
in Schedule “B” to this letter.

8. . Potential One Hour Runs, Because of the absence of the “NINRR” term in Exhibit J to the NYR

‘ Contract, we do not- believe that the potential for single hour imputed production intervals would be
detrimental to TCE. W¢ are not proposing any change to Exhibit J but would be willing to discuss
any concerns TCE may have in this regard.

9, Commercial Operation Date. The NRR set out in Schedule “B” is based on the assumption that
Commercial Operation -occurs on July 1, 2015. If Commercial Operation were fo occur before that
date, the NRR would be adjusted downwards to account for the value of having the payments under
the Replacement Confract start earlier than if Commercial Operation had occurred on July 1, 2015. -

If this proposal is acceptable to you, we will prepare the necessary documentation for your review, For
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals
and does not constitute an offer capable of acceptance.

Yours very truly,

Colin A_n_fde.rseﬁ |

cc: . JoAnneButler, Ontario Power Authority. ..
Mlchael Kﬂleavy, Ontano Power: Authonty T T ST
" Rogdo’ Sebastiano Osler, Hoskin & Harcotrt LLP S R TR {



SCHEDULE “A” — TECHNICAYL, REQUIREMENTS

L Replacement Project

The Replacement Project shall:

(®
®
(©)
@

be a dispatchable facility designed for maximum operaﬁonal flexibility;

bea éimple cycle configuration generating facility;

utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in ‘the

‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

II. Contract Capacity

The Replacement Project will be a single generating facility and will:

(@)

- ®

(©
(d

be able to provide a minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
fransmission circuit at all times; [NTD: Planning studies used 35 °C, Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

be able to prowde a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planming studies at 35°C, the total planned
generatmn capacity should be at least 500 MW. The Replacement Pro;ect
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum ecapacity at 30°C should
therefore be used instead.]

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

ITI. ___Electrical Connection

The Replacement Project will be connected directly to the IESQ-Controlled Grid via new double
circuit 230 KV transmission lines, Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the {®]™ transmission tower (Tower #8) 1eavmg
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
Iocated at the Boxwood site.]



IV. . Operation Followmga N—Z Contmgencv (Load Restoratlon)

If a dlsruptton occurs that 1eads to N—2 system condmons, TCE shall be required to use |
Commercially Reasonable Efforts (as such term is deﬁned inthe Contract) to ass1st the IESO, as
ditected by the IESO, in restoring load in accorda_nce W1th Section 7 of the Ontano Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V.  Onperational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate, The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

YI.__Emissions Requirements.

(& The emissions from the Replacement Project shall meet or exceed the following
criteria:

@ Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume Dbasis) as measured using the FEmissions Measurement
Methodology.

) TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
. the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufaciurer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement P1‘0Ject as designed, will operate within these stated limits for NOx

and CO.

. {c)....The Replacement Contract will require that the emissien-limits-for NOx-and-CO - oo

_._be (i) incorporated.into_the Replacement.Project’s-Environmental Review Report---
“or its completed environmerital assessiient, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

(d)  The emission limits for NOx and CO stated in the Replacement Contract will
- form the basis of an ongoing operating requirement. For greater certainty, the



OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. _ Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Unjon Gas Limited.

VIII. Project Major Equipment,

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators”), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [@] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.



SCHEDULE, “B” - FINANCIA

 Net Rgven’l_ié Requirement $ ﬂ,922:/ MW-month
Net Revenue 20 %
Requirement Indexing
Factor
Annual Average Contract 481 MW
Capacity
Nameplate Capacity | [®] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility |
Stari-Up Maintenance Cost | $30;000/start-up

O&M Costs

30.89 / MWh

OR Cost

80,50 / MWh

Seasonl | Seasom2

Season ¢4

Contract Heat Ré.té

10.55
MMBTU/MWh

(HHV)

1042
MMBTU/MWh
(HHV)

10.58.
MMBTU/MWh
- (HHYV)

Note: Subject to Schedule

“A”, TCE to determine |

[@] MW

*1MW

Seasonal Coniract
“I-Capacities so long as the ~
| AACCis 431 MW,

T T

Contract Ramp Rate - -

SR T EE
MW/minu}‘? _

. MW/minute

T
MW/minute |

MWiminute




SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for the design
and construction of the Replacement Project of $475,000,000 (the “Target Capex™). So long as the
actual cost to design and build the Replacement Project (the “Actual Capex™) is within $25,000,000
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty,
none of the parameters in Schedule B> other than the NRR shall be subject to adjustment pursuant to
this Schedule “C”. _

(2) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA’s share

of any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that the OPA
Share shall not exceed $25,000,000

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s share of
any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex ~ Target Capex -+ $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA Share
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number,
the adjusted NRR shall be less than the NRR set out in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA,
including, without limitation, “Interconnection Costs”, as set out above, (ii) any costs incurred by
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under
the Replacement Contract or that were not incurred in accordance with “Good Engineering and
Operating Practices” (as such term is defined in the Contract), or (iii) any costs not substantiated to
the reasonable satlsfactlon of the OPA. :

The followmg costs shall be comldered ﬁxed components of the Target Capex not subj ect to change
in determining the Actual Capex:

Cost Fixed Price
| Main Turbine Original Costs (excluding change orders) USD$[144,900,000] .
Main Turbine Additional Scope (excluding change orders) . USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process, such that all
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the
OPA and fully auditable. Any dispute relating to the determination of the Actual Capex shall be
resolved in accordance with the dispute resolution provisions of the Replacement Coniract.

All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified.



Aleksandar Kojic

From: Michael Killeavy

Sent: April 21, 2011 2:06 PM

To: . Ronak Mozayyan

Subject: FW: TCE Contract
Attachments: TCE Contract (April 21, 2011).pdf
FYI...

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-963-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Irene Mauricette On Behalf Of Colin Andersen
Sent: April 21, 2011 12:51 PM
To: Alex Pourbaix (alex_pourbaix@transcanada.com)

Cc: Colin Andersen; Irene Mauricette; JoAnne Butler; Michael Killeavy
Subject: TCE Contract

Please see attached.

Colin Andersen
Chief Execufive Officer

Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronto ON MSH1T1

Direct: 416 968 6010
FAX: 4169696380

Web: www.powerauthority.on.ca
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120 Adelau:le Street West

ontariof

Suite 1600 . ..
T Turantc, Ontano MSH 1T1
4 T 416-967-7474
POWER AUTHORITY a3 F 416-967-1947

www.powerduthority.on.ca -

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

VIA B-MAIL
© April 21,2011

Alex Pourbaix

President, Energy & Qil Pipelines
TransCanada Energy Inc. -

450 - 1st Street S.W.

Calgary, Alberta

T2P 5H1

Sounthwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Ltd;
(“*TCE”) and the Ontario Power Authority (*OPA”) dated October 9, 2009

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to
which such projects may compensate TCE for termination of the Contract while appropriately protecting the
.interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and
schedules TCE provided to us, and find that it does not meet this requlrement We would like fo suggest an
altematlve proposal which we believe meets this requirement.

The Govemmcnt of Ontario’s Long-Term Energy Plan has identified a need fdr a peaking namral gas-ﬁred
plant in the Kitchener-Waterloo-Cambiidge area. We believe such a plant is a project that could compensate

TCE for the termination of the .Contract and at the same time protect the interests of ratepayers (the

"""‘Replacement—Project‘ﬁ We—haver‘set—mxt—m—ScheduIe—“A”"tﬁ‘thJs Iefter a. tecnmcal descrlptl(m of"ths

We Would propose to enter mto a contract w1th TCE for TCE to construct own operate and mmntam the
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement
Project (the “Replacement Contract™) would be based on the final form of contract (the “NYR Cortract™)
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the
changes set out below and otherwise as necessitated by Schedule “A”. The financial parameters of the
Replacement Contract would be as set out in Schedule “B* to this letter. . In consideration of the uncertainties



~ Ontario Power Authority

in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR
upon commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the Replacement
Contract:

1.

Permits and Approvals. With respect to the approvals required pursuant to the Planning dct to
construct the Replacement Project, the OPA would work with TCE, the host municipality and the
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have
been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out-
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue

Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for such event
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than fwo
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith
and would compensate TCE for reasonable damages associated with (i) the total amount of the
verified, non-recoverable sunk costs (net of any residual value) associated with the development of
the Oakville Generating Station, provided however that such total amount shall not exceed
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual
value) prudently incurred in the development of the Replacement Project, and -(iii).the anticipated
financial value of the Confract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount equal to
$37,000,000 on account of TCE’s sunk costs associated with the development of the Oakville
Generating Station. To the exterit that the total of the verified, non-recoverable sunk costs (et of any
residual value) associated with the development of the Oakville Generating Station is less than

$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such
costs are less than $37,000,000.

Interconnection Cests. The Replacement Contract would provide that all reasonable, out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes
being made, provided that (i) there shall be no “Budgeted Costs™ included in the NRR on account of
such costs, (ii) references to the “Simple Cycle Operation Date” shall be replaced with references to
the “Commercial Operation Date”, and (iii) there shall be no “Excess H1 Amount”,



_O'nt__arip Power Aﬁthérity

Gas Dehvery and Management Serv1ces Costs Unhke the NYR Contract the NRR for ’rhe'

......

Replacement Confract would take into account al] gas dellvery atid management services costs, and
TCE would be responsible for ‘managing natural gas delivery and management ser\qces cons1stent
with the approach taken in the Coritract.

Net Revenue Reqtiirem'exit Indexing Factor (NRRIF). As set ‘out in Schedule “B* the NRRIF
would be equal to 20%. In.the course of finalizing the Replacement Coniract, the OPA would be
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the
NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For
greater certainty, this would be the definitive length of the term and not an option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be
modified so thdt as long as the demonstrated capacity was not less than 90% of the applicable
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not
be an event of defanlt. If the demonstrated capacity was greater than 90% but less than 100% of the
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out
in Schedule “B” to this letter.

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit I to the NYR
Contract, we do not believe that the potential for single hour imputed production intervals would be
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss
any concerns TCE may have in this regard.

Commercial Operation Date. The NRR set out in Schedule “B”.is based on the assumption that
Commercial Operation occurs on July 1, 2015, If Commercial Operation were to occur before that

-date, the NRR would be adjusted downwards to account for the value of baving the payments under .

the Replacement Contract start earlier than if Commercial Operation had oceurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For
greater certainty, although this proposal is made in good faith, it remains subject to mternal OPA approvals
and does not constitute an offer capable of acceptance. ¢

Yours very truly,

Colin Atidetsin-

CCl

JoAnne Butler, Ontatio Power Authority...
"+ Michael Kﬂleavy, Ontario Power Authonty S e
Rocco Sebastiano, Osler Hoslun&Harcom't LLP' SRS



SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Replacement Project

The Replacement Project shall:

(a)
-(b)
©
G

bea dispatchable facility designed for maximum operational flexibility;
be a simple cycle configuration generating facility;

utilize natural gas supplied by pipeline as the fuel; and

‘comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria” document published
by the IESO.

II. Contraci Capacity

The Replacement Project will be a single generating facility and will:

(2)

(b)

©
@

be able to provide a minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able o supply either
transmission circuit at all times; [NTD; Planning studies used 35 °C., Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead,)

be able to provide 2 minimum of [® MW] at 30°C under N-2 System Conditions;

[NTD: ‘Based- ‘on peak load planming studies at 35°C, the ‘total planned

generation capacity-should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

have a Season 3 Contract Capacity of not less than {480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

OIL.___ Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 KV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #8) leavmg
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]



XV.__ .Operation Following a N-2 Contingency (Load Restoration) -

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESQ, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate, The Contract Ramp Rate wiil
be subject to verification as part of the Capacity Check Test.

YL __ Emissions Requirements.

@)

(b)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

1 Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O3 in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(ii)y  Carbon Monoxide (CO) in a concenfration not exceeding 10 ppmv (based
upon Reference Conditions and 15% Oj in the exhaust gases on a dry
volume basis) as measured wusing the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

The Replacement Contract will require that the emission limits for NOx and CO

()

—be-()-incorporated-into-the Replacement Project s Environmental Review Report
_or its completed environmental assessment, and (ii) reflected in the Replacement -

Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the



OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. _Fuel Supply

The Replacement Project will obtain gas distribution services ﬁ-om Union Gas Limited, and TCE
cannot by-pass Union Gas Limited,

VIII. Project Major Equipment,

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Geperator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.
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N CIAL PARAMLETERS

I + e o —T s toe : R U g
" | Net Reveniie Requirément '_ $ 1‘4’,5‘2’_2 /MW-month
NetRevenue 120%
Requirement Indexing
| Factor
Annual Average Contract 481 MW
Capacity
Nameplate Capacity | [®] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility
Start-Up Maintenance Cost $30,000/start-up
O&M Costs $0.89 /MWh
OR Cost $0,50 / MWh

Season 1

SéélSBll 2 T

Season 3

Season 4

Contract Heat Ra-ﬁ-a

10,55
MMBTU/MWh
(HHV)

1042
MMBTU/MWh
(HEHV)

10.66
MMBTU/MWh
(TIEV)

MMBTU/MWh

(HHY)

Contract Capacity
Note: Subject to Schedule

_| *A” TCEtodetermine . . |...____

[@TMW

~OTHEW

[O1MW

| Seasonal Contract
‘Capacities 50 1ong ¢ as the -
| AACCIs 481 MW.

OMW

MW/minute '

| lI\f[W/ﬁliﬁuté -

Confract RampRate .| © 378~ % .35

330

MW/mlnute

MW/mmute




SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for the design
and construction of the Replacement Project of $475,000,000 (the “Target Capex™). So long as the
actual cost to design and build the Replacement Project (the “Actual Capex™) is within $25,000,000
higher or lower than the Target Capex, there shail be no adjustment in the NRR. For greater certainty,
none of the parameters in Schedule B” other than the NRR shall be subject to adjustment pursuant to
this Schedule “C”.

(@)  If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA’s share
of any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that the OPA
Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s share of
any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex ~ Target Capex + $25,000,000) x 0.50

{c) The adjusted NRR sha]i be equal to the NRR set out in Schedule “B”, plus the OPA Share
. multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative mumber,
the adjusted NRR shall be less than the NRR set out in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA,
including, without limitation, “Interconnection Costs”, as set out above, (ii) any costs incurred by
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under
the Replacement Contract or that were not incurred in accordance with “Good Engineering and
Operating Practices™ (as such term is defined in the Contract), or (iif) any costs not substantiated to
the réasonable satisfaction of the OPA.

“The follovnng costs shall be considered fixed components of the Target Capex not subj ect to change
in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) | . USD$[36,295,000]
Costs of Hedging USD to CAD CAD$[13,500,000] |

The determination of the Actual Capex shall be done through an “open book” process, such that all
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the
OPA and fully anditable. Any dispute relating to the determination of the Actual Capex shall be
resolved in accordance with the dispute resolution provisions of the Replacement Contract.

All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified.
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. From: tvanof, Paui [Pivanoff@osier com]

Sent: April 21; 2011 5:17 PM R .

To: Mlchael Killeavy; Susan Kennedy; Michael Lyle : R

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco; Sm|th E[llot . ‘

Subject: RE: TCE Matter - Letter Re: Breach of the Confi denhahty Agreement and MOU AND Next
o Steps ....[Privileged and Confidential] _ L

Attachments: [etter to Alex Pourbaix {Osler letterhead) April 21 2011 20472672 5.doc

Attached is the draft letter to TCE. Let us know if you are content with it and we’ll send it out. We think that
the sooner it goes out, the more impact it will have.

B

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 - FACSIMILE

plvanoif@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

[=l

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Thursday, April 21, 2011 12:12 PM
To: Sebastiano, Rocco; Ivanoff, Paul; Smith, Elliot
~ Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ..

Importance: High

*%* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION *%*
Rocco, Paul, and Elliot,

We would like the attached letter revised as follows:

21, We would like this to be.a.letter.from you as our-counsel, to TCE’s litigation counsal;- - ————-oprer e o o o )

2. Please. mclude a request that TCE refram from further d:scussmg the matter- between us ‘with the government;

and
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather
that you convey these same sentiments to TCE’s counsel during a telephone conversation.

Please let me know if you have any comments of concerns with these changes.

We plan to sent the government-instructed counter-proposal to TCE today. We will.not be engaging TCE in a parallel
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal.

Thanks,



Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-62883

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-maii message Is privileged, confidential and subject to
copyright. Any unautharized use or disclosure Is prohibited.

Le contenu du présent courriel est privilégie, confidentie! et
soumis & des droits d'auteur. 1l est interdit de l'utiliser ou
de le divulguer sans autorisation. )




Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B3

4163622111 MAIN
416.862.6666 FACSIMILE O SLEI a

Torento April 21, 2011 Paul A. Ivanoff
. . Direct Dial: 416.862.4223
Mentréat i : pivanoff@osler.com

QOur Matter Number: 1126205

otewa SENT BY FACSIMILE

Calgary

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

New York

Mr. Michael E. Barrack
Thomton Grout Finnigan LLP
Canadian Pacific Tower
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto ON MS5K 1X7

Dear Mr, Barrack:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between
TransCanada Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”)
dated October 9, 2009

We are in receipt of your letter dated April 19, 2011, which the OPA forwarded to us.

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the
“Confidentiality Agreement”). We are writing to you at this time to advise you of our
concemns regarding TCE’s failure to comply with its obligations under the Confidentiality
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the
Government of Ontario entitled “SW-GTA Update”. Contained within this presentation
were excerpts from confidential correspondence sent to TCE by the OPA, as well as
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011,
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions

TCE cease and desist from further breaches of the Confidentiality Agreement and refrain
from any further discussions with the Government of Ontario or others on matters that are
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that
the OPA reserves all of its rights and remedies against TCE respecting the actions
‘referred to above.

Draft & Privileged

1EGAL 1:20472672.5
T osler.com

__constitutes.a. breach by TCE .of the Confidentiality. Agreement. The -OPA requires that = . -



Draft & Privileged

OSLER

Page 2

Lastly, I would request that you direct any of your future correspondence to me, in
- accordance with the Law Society of Upper Canada’s Rules of Professional Conduct.

Yours truly,

Paul A. Ivanoff
Pl:es

c: Colin Andersen, OPA
JoAnne Butler, OPA
Michael Killeavy, OPA4
Michael Lyle, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

LEGAL_}:20472672.5 "
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From: ' Michael Lyle . .

Sent: April 21, 2011 5:23 PM :

To: Mlchaef Killeavy; '_Plvanoff@osler com'; Susan Kennedy

Ce: Deborah Langelaan; JoAnne Butler, 'RSebastlano@osler com’; 'ESmlth@osIer com'
Subject: Re: TCE Matter - Létter Re: Breach of the Conf identiality Agréement and MOU AND Next

Steps ....[Privileged and Confi dent:al}

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's
Office on their role going forward.

From: Michael Killeavy

Sent: Thursday, April 21, 2011 05:21 PM

To: 'Plvanoff@osler.com’ <Plyanoff@osler.com>; Susan Kennedy; Michae! Lyle

Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com’
<ESmith@osler.com>

Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged

and Confidential]

| am fine with this. Susan and Mike are alright with it?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St, West, Suite 1600
Toronto, Ontario, M5H iT1
416-969-6288 (office)
416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

From: Ivanoff, Paul [maifto:PIvanoff@osler.com]

Sent: Thursday, Aprit 21, 2011 05:16 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot
<ESmith@osler.com>

Subject: RE: TCE Matter - Letter Re; Breach of the Confidentiality Agreement and MOU.AND Next Steps .. LErivileged .

—"andf—faentlalj - e

Attached is the draft letter to TCE Let us know if you are content W1th it and we’h send it out. We thmk that
the sooner it goes out, the more impact it will have. S

&

Patf[ l-vaﬁoff
Partner

416,862.4223 DIRECT
416.862.6666 FACSIMILE



pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronts, Ontario, Canada MSX 1B38

[l

From: Michael Kitleavy [mailto:Michael.Killea owerauthority.on.ca]

Sent: Thursday, April 21, 2011 12:12 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Smith, Elliot

Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MQOU AND Next Steps ....
Importance: High '

*¥%% PRAIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***
Rocce, Paul, and Elliot,
We would like the attached jetier revised as follows:

1. We would like this ta be a letter from you as our counsel, to TCE's litigation counsel; _

2. Please include a request that TCE refrain from further discussing the matter between us with the government;
and

3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather
that you convey these same sentiments to TCE's counse! during a telephone conversation.

Please let me know if you have any comments of concerns with these changes.

We plan to sent the government-instructed counter-proposai to TCE today. We will not be engaging TCE in a parallel
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario '
M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure is prohibited.



Le contenu du présent courriel est privitégis, confidentie! et
soumis & des droits d'auteur. it est interdit de Futiliser ou
de le divulguer sans autorisation,
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From: Ivanoff, Paul [Plvanoff@osler.com]

Sent: April 21, 2011 5:31 PM

To: Michae! Lyle; Michael Killeavy; Susan Kennedy

Cc: Deborsh Langelaan; JoAnne Butler; Sebastiano, Rocco; Smith, Elhot

Subject: RE: TCE Matter - Letier Re: Breach of the Confldentlahty Agreement and MOU AND Next

- Steps ....[Privileged and Confidential]

Okay, thanks Mike. We’ll wait to hear from you.

Regards,

[l

Paul lvanoff
Partner

416,862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi®osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

From: Michael Lyle [mallto:Michael Lyle@powerauthority.on.ca]
Sent: Thursday, April 21, 2011 5:23 PM

To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco; Smith, Elliot
Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ..[Privileged

and Confidential}

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's
Office on their role going forward.

From: Michael Killeavy

Sent: Thursday, April 21, 2011 05:21 PM

To: 'Plvanoff@osler.com’ <Plvanoff@osler.com:>; Susan Kennedy, Michae! Lyle

Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com’ < _iglg___s’aar@@osliggm) CESmith@osler.com’.

—<ESmith@uslercom> o _
“Subjecty RETCE Matter - Letter Re: Breach of the Confidentiality Agreement and-MOU-AND Next-Steps «...[Privileged )

and Confidential]

tam fine with this. Susan and Mike are alright with it?

Michael Kil[eavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600



Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell} -

Michael killeavy @ powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: Thursday, April 21, 2011 05:16 PM
To: Michael Killeavy; Susan Kennedy; Michael Lyle

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot
<ESmith@osler.com>

Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged
and Confidential]

Attached is the draft letter to TCE. Let us know if you are content with it and we’ll send it out. We think that
the sooner it goes out, the more impact it will have.

|

Paut lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoffi@esler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

3

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on,ca)
Sent: Thursday, April 21, 2011 12:12 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Smith, Elliot

Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ..
Importance: High.

**¥¥ PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION **#
Rocco, Paul, and Elliot,
We would like the attached letter revised as follows:

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel;

2. Please include a request that TCE refrain from further discussing the matter between us with the government;
and

3. Piease remove the content related to any breach by TCE of the MOU good faith obligation. We would rather
that you convey these same sentiments to TCE’s counsel during a telephone conversation.

Please let me know if you have any comments of concerns with these changes.
2



We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallef
track of discussion on arbitration or mediation until we he_ar back from TCE on this counter-proposal.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Cantract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaria

M5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 {FAX)

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, coniidentiel et
soumis & des droits d'auteur. Il est interdit de Pufiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From:. Michael Lyle

Sent: Aprit 25, 2011 8:48 AM

To: . Michae! Killeavy ‘

Subject: FW: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next
Steps ....[Privileged and Confidential]

Attachments: Letter to Alex Pourbaix (Osler letterhead) April 21 2011 20472672_5.doc

Can you meet with Colin and | re this letter in my office at 11 this morning?

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontaric Power Authority _

120 Adelaide Street West, Suite 1600
Toronin, Ontario, M5H 1T1

Direct 416-969-6035

Fax: 416.969.5383

Email: michael lvle@powerauthority.on.ca

This e-mail message and any files transmitied with it are intended only for the named recipient(s) above and may contain Information that is privileged, confidential
andfor exempt from disclesure under applicable aw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any fites transmitted with itis strictly prohibited. If you have received this message in error, or are not the named reciplenti(s), please notify the sender immediately

and delete this e-mail message

From: Ivanoff, Paul [mailto:PIvancff@osler.com]

Sent: April 21, 2011 5:17 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco; Smith, Elliot _
Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps [Privileged

and Confidential]

Attached is the draft letter to TCE. Let us know if you are content with it and we’ll send it out, We think that
the sooner it goes out, the more impact it will have.

Paul Ivanoff ]
Partner e e

" 416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

B

416.862.4223 VDIRECT . _ U

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Thursday, April 21, 2011 12:12 PM
To: Sebastiano, Rocco; Ivanoff, Paul: Smith, Elliot




Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ...
Importance: High

**¥* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION *#*
Rocco, Paul, and Elliot,
We would like the attached' letter revised as follows:

1. We would like this-to be a letter from'you as our counsel, to TCE’s litigation counsel; )

2. Please include a request that TCE refrain from further discussing the matter between us with the government;
and

3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather
that you convey these same sentiments to TCE’s counsel during a telephone conversation.

Please let me know if you have any comments of concerns with these changes.

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-62883

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confldential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est priviiégié, confidentiel et
soumis & des droits d'auteur. 1l est inferdit de l'ufiliser ou
de le divulguer sans autorisation,
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Draft &

—constitutes-a-bréach by TCE of the Confidentiality Agreement. The OPA fequires that
. TCE cease anid desist from further breaches of the-Confidentiality Agreement and refrain

Osler, Hoskin & Harcourt Ltp
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MSX 1B8

416.362.2111 MAIN .
416.862.6666 FACSIMILE OSLER

April 21,2011. ' Paul A. lvanoff
| : Direct Dial: 416.862.4223

pivanoff@osler.com
Our Matter Number: 1126205

SENT BY FACSIMILE
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Michael E. Barrack
Thornton Grout Finnigan I.LP
Canadian Pacific Tower
Toronto-Dominion Centre
100 Wellington Street West
Suite 3200, P.O. Box 329
Toronto ON M5K 1K7

Dear Mr. Barrack:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between
TransCanada Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”)
dated October 9, 2009

We are in receipt of your letter dated April 19, 2011, which the OPA forwarded to us.

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the
“Confidentiality Agreement”). We are writing to you at this time to advise you of our
concerns regarding TCE’s failure to comply with its obligations under the Confidentiality
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the
Government of Ontario entitled “SW-GTA Update”. Contained within this presentation
were excerpts from confidential correspondence sent to TCE by the OPA, as well as
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011,
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions

from any further discussions with the Government of Ontarioc or others on matters that are
the subject of the Confidentiality Agreement. We are hereby puiting TCE on notice that
the OPA reserves all of its rights and remedies against TCE respecting the actions
referred to above.

LEGAL_1:20472672.5
- oslercom




Draft & Privileged

OSLER

Page 2

Lastly, I would request that you direct any of your future correspondence to me, in
accordance with the Law Society of Upper Canada’s Rules of Professional Conduct.

Yours truly,

Paul A. Ivanoff
Pl:es

c: Colin Andersen, OPA4
JoAnne Butler, OPA
Michael Killeavy, OPA
Michael Lyle, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

LEGAL_1:20472672.5



Aleksandar Kojic

From: Michael Lyle

Sent: April 25,2011 10:40 AM ,

To: Michael Killeavy - o
Subject: Re: TCE Matter - Letter Re: Breach of the Conﬂdentlahty Agreement and MOU AND Next N

Steps ....[Privileged and Confi dentla]]

He is actually early. Can you phone in now?

From: Michae! Kiilleavy
Sent: Monday, April 25, 2011 08:51 AM

To: Michael Lyle
Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged

and Confidential]

Understood.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Torento, Ontario, M5H 1T1
416-569-6288 (office)

416-965-6071 {fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca

From. Michael Lyle
Sent: Monday, April 25, 2011 08:50 AM

To: Michael Killeavy
Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged

and Confidential]

969-6035. | cannot guarantee that Colin will be precisely on time.

'”Gener'a! Counseland Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto ‘Ontario, MsH 1T1 SRR
Dirset 416-959:6035" .~

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca




This e-mail message and any files transmittad with it are intended only for the named recipieni(s) above and may contain information that Is privileged, confidential
and/or exempt from disclosurs under applicable faw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mall message or
any files transmitted with it is strictly prohibited. If you have received this message in etror, or are not the named recipient{s), please nofify the sender immediately
- and delets this e-mail message

From: Michael Killeavy

Sent: April 25, 2011 8:50 AM

To: Michael Lyle ' ' .
Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged
and Confidential]

I'm off today. 1 can dial in, though. | don't have my telephone directory handy - what's your office telephone number
please? '

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelzide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (celi)

Michael.killeavy @powerauthority.on.ca

From: Michael Lyle
Sent: Monday, April 25, 2011 08:48 AM
To: Michael Killeavy

Subject: FW: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged
and Confidential]

Can you meet with Cofin and I re this letter in my office at 11 this morning? -

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Teronto, Ontario, M&H 1T1

Direct; 416-969-6035

Fax: 416.969.6383

Email: michael vle@powerautherity.on.ca

This e-mail message and any files transmiited with it are Intended anly for the named recipieni(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. 1f you are not the Intended recipient(s), any dissemination, disiribution or copying of this e-mail message or
any files transmitted with i is sirictly prohibited. If you have received this message in error, or are not the named recipient(s}, please notify the sender immediately
and delete this e-mail message

From: Ivanofi, Paul [mailto:PIvanoff@osler.com]

Sent: April 21, 2011 5:17 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco; Smith, Efliot




Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged
and Confidential] '

Attached is the draft letter to TCE. Let us know if you are content with it and we’ll send it out. We think that
. the sooner it goes out, the more impact it will have,

[

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osier.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

B

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority .on.ca)

Sent: Thursday, April 21, 2011 12:12 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Smith, Elliot

Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....

Importance: High

*%* PRIVILEGED AND CONFIDENTIAL ~ PREPARED IN CONTEMPLATION OF LITIGATION ***
Rocco, Paul, and Elliot,
We would like the attached letter revised as follows:

1. We would like this to be a letter from you as our counsel, to TCE’s litigation counsel;
2. Please include a request that TCE refrain from further discussing the matter between us with the government;

and
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather

that you convey these same sentiments to TCE’s counsel during a telephone conversation.

Please let me know if you have any comments of concerns with these changes.

~—Weplan tﬁent’che-govemmenrlnstmtted“‘_t‘coun er—proposalT‘l‘t’E today We W|]I not be engagmg TCE ina parallel _

“track of discussion on arbitration or mediafion until we hear back from TCE on this counter—proposal

Thanks,
Michael

Michaei Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600



Toronto, Ontario
M5H 1T1
416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)

This e-mait message Is privileged, confidential 2nd subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des droits d'auteur. Il est interdit de I'uffliser ou
de le dnvulguer sans autorisation.




Aleksandar Kojic

From: lvanoff, Paul [Plvanoff@osler.com)

Sent; April 25, 2011 2:09 PM :

To: Michael Lyle, Michael Killeavy; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler, Sebastiano, Rocco; Smith, Elliot

Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next
*-Steps ....[Privileged and Confidential]

Attachments: Letter to Michael Barrack April 25, 2011 20041578_1.pdf

Attached is a copy of the letter sent this aftemoon to counsel for TCE.

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@asler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]
Sent: Thursday, April 21, 2011 5:23 PM

To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy -
Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco; Smith, Elliot
Subject; Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged

and Confidential]

- Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's
Office on their role going forward.

From: Michael Killeavy

Sent: Thursday, April 21, 2011 05:21 PM

To: 'PIvancff@osler.com’ <Plvanoff@osler.com>; Susan Kennedy, Michael Lyle

Cc: Deborah Langelaan; JoAnne Butler; 'RSebast:ano@osIer com' <RSebastlano@os!er com>; 'ESmlth@osIer com'

. .—<ESmith@osler.com> - —— R — S —

. Subject: Re: TCE. Matter Letter Re Breach of the Com“ dentlallty Agreement and-MOU-AND-Next Steps —f[Prnnleged
-and Confidential] ~

[ am fine with this. Susan and Mike are alright with it?

Michael! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority: - ,
120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1



416-963-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.kilieavy@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: Thursday, April 21, 2011 05:16 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle
Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco <RSebastiagno@osler.com>; Smith, Elliot
<ESmith@gsler.com>

Subject RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ..[Privileged
and Confidential}

Attached is the draft letter to TCE. Let us know if you are content with it and we’ll send it out. We think that
the sooner it goes out, the more impact it will have.

=

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

=

From: Michael Killeavy [mailto:Michael. Killeavy@powerauthority.on.ca]
Sent: Thursday, April 21, 2011 12:12 PM

To: Sebastiano, Racco; Ivanoff, Paul; Smith, Elliot
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....
Importance: High

**% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION #*#
Rocco, Paul, and Eliiot,
We would like the attached letter revised as follows:

1. We would like this to be a letter from you as our counsel, to TCFE’s litigation counse};
Y g

2. Please include a request that TCE refrain from further discussing the matter between us with the government;
and

3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather
that you convey these same sentiments to TCE’s counsel during a telephone conversation.

Please let me know if you have any cormments of concerns with these changes.



We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal.

Thanks, |
- Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject te
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilegié, confidentiel et
soumis a des droits d'auteur. {1 est inferdit de l'uiliser ou
de le divulguer sans autorisation,




Toranto

Montréal

Ottawa

Calgary

Mew York

Osler, Hoskin & Harcourt LLp

Box 50, 1 First Canadian Place
Toronto, Ontaric, Canada MS5X 1B8
4163622111 MAMN

416,862, 666'6 FACSIMILE . ' ' OSLE R

April 25, 2011 ' . . Paul A vanoff
Direct Dial: 416.862.4223

pivanoff@osler.com
Our Matter Number: 1126205

SENT BY FACSIMILE

100 Wellin, Street West
Suite 3200/P.(A Box 329

Dear Mr, Barrack:

Southwest GTA Clean Enei‘gy Supﬁly Contract (the “Contract’”) between
TransCanada Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”)
dated October 9, 2009

© We are in receipt of your letter dated April 19, 2011, which the OPA forwarded to us.

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the
“Confidentiality Agreement™). We are writing to you at this time to advise you of our
councerns regarding TCE’s failure to comply with its obligations under the Confidentiality
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the
Government of Ontario enfitled “SW-GTA Update”. Contained within this presentation
were excerpts from confidential correspondence sent to TCE by the OPA, as well as
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011,
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions
constltutes a breach by TCE of the Conﬂdenhallty Agreement ‘The OPA requires the

ﬁom any- further discussions with the Govennnent of Ontario or others on matters that are
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that

the OPA reserves all of its rights and remedies against TCE respecting the actions

referred to above.

osler.com COP y

LEGAL_1:20472672.5



OSLER

Page 2

Lastly, I would request that you direct any of your future correspondence to me, in
accordance with the Law Society of Upper Canada’s Rules of Professional Conduct.

Yours truly,

ORIGINAL SIGNED BY
PAUL A. [VANOFF

Paul A. Ivanoff
Plies

c: Colin Andersen, OPA
\// JoAnne Butler, OPA
Michael Killeavy, OP4
Michael Lyle, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

LEGAL_1:20472672.5



Aleksandar Kojic

From: . : lvanofi, Paul [Plvanoff@osier com)

Sent: April 26, 2011 7:44 PM '

To: Michael Lyle; JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco; Smith, Elliot

Subject: FW: TransCanada and Ontano Power Authority
Attachments: Letter to P. lvanoff from M. Barrack dated April 26, 2011.PDF

Attached is a letter from counsel for TCE in response to our letter that expressed our concems about their
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their
analysis is based on the role of the Government of Ontario as the OPA’s Representative, but it fails to take into
consideration the fact that as the Government is the OPA’s Representative (and not TCE’s), it is therefore the
OPA’s prerogative to disclose information to the Government, not TCE. The letter from TCE’s counsel also
makes reference to the OPA’s October 7, 2010 letier and the MOU, neither of which have any bearing on the
correct interpretation of the CA.

In our discussions with TCE’s counsel, as requested, we raised the good faith negotiations issue in connection
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on
these discussions with the Province at the urging of “senior representatives of the OPA”. He suggested that
TCE does not view their discussions with the Province as an attempt to circumvent the terms of the MOU.

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA in any potential
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE’s counsel, we
asked him what he is referring to when he claims Osler has a “conflict of intérest” in representing the OPA. He
said he didn’t have any specifics regarding this and would ask his client. For your information, TCE is not a
client of the firm, and therefore Osler does not have a conflict in representing the OPA in this dispute,
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on
TCE’s part and an attempt to frustrate the OPA.

Regards,

=

Paul lvanoff
Partner

416.862.4223 DIRECT
__...-416.862.6666 FACSIMILE . .= . i i n

‘“*““‘*“nwanuff@uslercom

’Osler, Hoskm & Harcourt LLP
‘Box £0, 1 First Canadian Place
Tcronto, Ontario, Canada MS5X 1B8

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.cal
Sent: Tuesday, Aprit 26, 2011 5:02 PM
To: Ivanoff, Paul



Cc: Michael Barrack
Subject: TransCanada and Ontario Power Authority

Please see attached correspondence of today’s date from Michael Barrack.

Regards,
Sharonlee

" Thornton Grout Finnigan Lup
© RESTRUCTURENG + LTTICATION

Sharonlee Gorgichuk | Assistant to Michael E. Barrack | sgorgichuk@tef.ca | Direct Lines 416-304-1152 | Thornton Grout Finnigan Ly |
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.0. Box 329, Toronto-Dominion Centre, Toronte, Ontario M5K 1K7 | 416-
304-1616 | Fax: 415-304-1313 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor/client privilege and contains confidentiat information intended
only for the person{s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error,

please notify our office immediately by calling (416} 304-1616, and delete this email without forwarding it or making a copy.

This e-mail message Is privilegad, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent coutmial est priviléglé, confidentiel et
soumis & des droits d'auteur. Il est interdit de Futlliser ou
de le divulguer sans autorisation.




| I—— g Cargag_i_an?_a;iﬁ; Tower
s T Dapminion Centre
160 Wellington Street West
Suite 3200, RC. Box 329
: Tordnte, ON Canada M5SK 1K7
Thornton Grout Finnigan LLp . ' TA153041416 F416.3041213
RESTAUCTURING + LYVIGATION )
. "Michael E. Barfack

T: 416-304-1109
E: mbarrack@tef ca
File No. 1435-001 .

April 26, 2011
WITHOUT PREJUDICE
VIA FACSIMILE

Paul A, Ivanoff

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario

M5X 1B8

Dear Mr, Ivanoff:

Re:  Southwest GTA Energy Supply Contract (fhe “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9,

2009. ‘
We are in receipt of your letier of April 25, 2011.

The Confidentiality Agreement dated October 8, 2010 does not prevent TCE from
communicating with the Government of Ontario. A review of the Confidentiality Agreement,
the relevant lepislation, and the actions of the parties all support an intention that the
Government of Ontario would have full access to all relevant information. The definition of
“Confidential Information” included in that Agreement means “all information that has been
identified as confidential and which is disclosed by the Disclosing Party and its Representatives
to the Receiving Party and its Representatives..” As you are aware, the Government of
Ontario is a Representative of the OPA. This provision is consistent with subsection 25.26 of the
Electricity Act, 1998 which provides, “The OPA shall submit to the Minister such reports and
information as the Minister may require from time to time.”

You are also aware that the genesis of this entire matter is the announcement by the Minister of
Energy that the Province would not be proceeding with the construction of the Oakville

““Generating-Statiom—AS Mr—Afidérsen;-Chief Exesutive-Officerof OPAwroteto- TCE-in-his— ==~

““Tetter of October 7, 2010, “As you are no doubt aware; the Minister of Energy today-armounced- - -
that your Oakville gas plant will not proceed. This announcement is supported by the OPA’s

~ planning analysis of the current circumstances in the southwest GTA. The OPA will not proceed

. with the Contract...”

In subsequent discussions between senior representatives of the OPA and TCE, the senior
officials of OPA have directly and forcefully urged representatives of TCE to deal directly with
the Government of Ontario in order to resolve the issue of the entitlement of TCE to “reasonable

tgf.ca
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Thernton Grout Finnigan LLp

damages from the OPA, including the anticipated value of the Contract.” In both the written and
oral communication, the OPA has taken the position that the mechanism of settlement would
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as
partial compensation for the termination of the Contract will be implemented by the OPA “upon
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998
{Ontario).”

While there exists no legal impediment to TCE sharing information with the Government of
Ontario, no “Confidential Information” as defined in the Confidentiality Agreement is identified
in your letter.

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether
there is a mutually beneficial solution to the entire matter or significant steps which can be taken
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by. OPA by
sharing information which the Government of Ontario has a right to obtain.

With respect fo the matter of representation, we have been informed by TCE that Osler is subject
to a conflict of interest with respect to its representation of the OPA in any litigation or dispute
resolution process which may ensue. TCE is not willing to waive that conflict.

We would be willing to discuss all of these matters with you in order that the dispute resolution
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it.

Yours very fruly,

Thornton Grout Finnigan LI.P
"'QE@WM,Z

Michael E. Barrack
MEB/slg

tgf.ca
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From: Michael! Killeavy

Sent: Aprit 26, 2011 7:47 PM

To: 'Plvanoff@osler.com'; Michael Lyle; JoAnne Butfer
Cc: ‘RSebastiano@osler.con’; 'ESmith@osler.com’
Subject: Re: TransCanada and Ontario Power Authority
Thank you.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Sf. West, Suite 1600
Toronto, Ontario, MS5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy @powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Tuesday, April 26, 2011 07:43 PM

To: Michael Lyle; JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>
Subject: FW: TransCanada and Ontario Power Authority

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their
analysis is based on the role of the Government of Ontario as the OPA’s Representative, but it fails to take into
consideration the fact that as the Government is the OPA’s Representative (and not TCE’s), it is therefore the
OPA’s prerogative to disclose information to the Government, not TCE. The letter from TCE’s counsel also
makes reference to the OPA’s October 7, 2010 letter and the MOU, neither of which have any bearing on the

correct intetpretation of the CA.

In our discussions with TCE’s counsel, as requested, we raised the good faith negotiations issue in connection
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on
these discussions with the Province- at the urging of “senjor representatives of the QPA”-He suggested-that...... - -

TCE.does. not view their discussions with the Province as.an-attempt to cn'cmnvpnt the terms-of the MOU

It also appears from the letier that TCE wanis to try to stop Osler from representmg the OPA in any po’centlal
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of i interest
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE’s counsel, we
asked him what he is referring to when he claims Osler has a “conflict of interest” in representing the OPA. He
said he didn’t have any specifics regarding this and would ask his client. For your information, TCE is not a
client of the firm, and therefore Osler does not have a conflict in representmg the OPA in this dispute,
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on

TCE’s part and an attempt to frustrate the OPA.



Regards,

&

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B28
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From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.cal -
Sent: Tuesday, April 26, 2011 5:02 PM

To: Ivanoff, Paul
Cc: Michael Barrack
Subject: TransCanada and Ontario Power Authority

Please see attached correspondence of today’s date from Michael Barrack.

Regards,
Sharonlee

Thornton Grout Finnlgan Lwe
Rmmmmﬁmn&n

Sharonlee Gorglchuk | Ass;stant to Mlchael E. Barrack | s gorglchuk@tgf ! Dlrect Line: 416-304—1152 | Thernton Grout anrgan I.LP }
Suite 3200, Canadian Pacific Tovrer, 100 Wellmgton Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 416-
304-1616 | Fax: 415-304-1313 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is s-ubject to solicitor/client privilege and contains confidential information intended
only for the person(s) named above. Any other distribution, copying or disclosure Is strictly prohibited. if you have receivad this email in error,
please notify our office Immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy.

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des droits d'auteur. ! est interdit de l'ufiliser ou
de e divulguer sans autorisation.
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From: Michael Lyle

Sent: April 26, 2011 7:49 PM

To: JoAnne Butler

Cc: T Michael Killeavy

Subject: Fw: TransCanada and Ontario Power Authority

Attachments: Letter to P. lvanoff from M. Barrack dated April 26, 2011.PDF

| suggest that we bring this to ETM tomorrow.

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: Tuesday, April 26, 2011 07:43 PM

To: Michael Lyle; JoAnne Butler; Michael Killeavy
Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>
Subject: FW: TransCanada and Ontario Power Authority

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their
disclosuze of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their
analysis is based on the role of the Government of Ontario as the OPA’s Representative, but it fails to take into
consideration the fact that as the Government is the OPA’s Representative (and not TCE’s), it is therefore the
OPA’s prerogative to disclose information to the Government, not TCE. The letter from TCE’s counsel also
makes reference to the OPA’s October 7, 2010 letter and the MOU, neither of which have any bearing on the
correct interpretation of the CA.

In our discussions with TCE’s counsel, as requested, we raised the good faith negotiations issue in connection
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on
these discussions with the Province at the urging of “senior representatives of the OPA”. He suggested that
TCE does not view their discussions with the Province as an attempt to circumvent the terms of the MOU.

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA in any potential -
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE’s counsel, we
asked him what he is referring to when he claims Osler has a “conflict of interest” in representing the OPA. He
said he didn’t have any specifics regarding this and would ask his client. For your information, TCE is nota
client of the firm, and therefore Osler does not have a conflict in representing the OPA in this dispute,

* irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on
TCE’s part and an attempt to frustrate the OPA.

Regards, oo e

Paul |vanoff
Partner

416.862.4223 DIRECT
416.662.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronte, Ontario, Canada M5X 1B8
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From: Sharoniee Gorgichuk [mailto:SGorgichuk@tgf.ca]
Sent: Tuesday, April 26, 2011 5:02 PM

To: Ivanoff, Paul
Cc: Michael Barrack
Subject: TransCanada and Ontario Power Authority

Please see attached correspondence of today's date from Michael Barrack.

Regards,
Sharonlee

Thernton Grout Finnigan e
RESTRUDTUREHG + LITIGATION:

Sharonlee Gorgichuk | Assistant to Michael E. Barrack | sporgichuk@tef.ca | Direct Line: 416-304-1152 | Thornton Grout Finnigan LLP |
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 328, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 4156-
304-1616 | Fax: 416-304-1313 | www.tef.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor/clieht privilege and contains confidential information intended
only for the parson(s) narmed above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error,

please notify our office immediately by calling {415) 304-1616, and delete this email without forwarding it-or making a copy.

This e-mail message is privilegad, confidenfial 2rd subject to
copyright. Any unauthorized use or disclosure is brohibited.

Le contenu du présent courriel est privilégie, confidentiel et
soumis & des drofts d'auteur. If 8t interdit de l'utiliser ou
de le divilguer sans autorisatian.




. Canadlan Padfu: Tower
T anantn Domlnrnn Centre
. 100 Wellmgtun Street West
Suite 3200, RO. Box 329
. " “Toronto, ON Capada M5K 1K7
Thornton Grout Finnigan LLP ‘ TAI63061616 F416.3061313

RESTRUCTURING + LIYIGATION P
Michael E. Barrack

T: 416-304-1109
E: mbarcack@tgfica
File No. 1435-001

April 26,2011
WITHOUT PREJUDICE
VIA FACSIMILE

Paul A. Ivanoff

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario

M5X 1BS

Dear Mr. Ivanoff:

Re: Southwest GTA Energy Supply Contract (the “Contract”) between TransCanada
Energy Litd. (“TCE”) and Ontaric Power Authority (the “OPA*) dated October 9,
2009,

We are in receipt of your letter of April 25, 2011,

The Confidéntiality Agreement dated October 8, 2010 does not prevent TCE from
communicating with the Government of Ontario. A review of the Confidentiality Agreement,
the relevant legislation, and the actions of the parties all support an intention that the
Government of Ontario would have full access to all relevant information. The definition of
“Confidential Information” included in that Agreement means “all information that has been
identified as confidential and which is disclosed by the Disclosing Party and its Representatives
to the Receiving Party and its Representatives...” As you are aware, the Government of
Ontario is a Representative of the OPA. This provision is consistent with subsection 25.26 of the
Electricity Act, 1998 which provides, “The OPA shall submit to the Minister such reports and
information as the Minister may require from time to time.”

You are also aware that the genesis of this entire matter is the announcement by the Minister of
Energy that the Province would not be proceeding with the construction of the QOakville
- -Generating -Station.-——As Mr.-Andersen,~Chief-Executive-Officer-of OPA;wrote-to-TCE-in-his—

letter-of October-7,2010,“As you-are no doubt-aware; the Minister of Energy today announced™

that your Oakville gas plant will not proceed, This announcement is supported by the OPA’s
planning analysis of the current circumstances in the southwest GTA. The OPA will not proceed

with the Contract...”

In subsequent discussions between semior representatives of the OPA and TCE, the senior
officials of OPA have directly and forcefully urged representatives of TCE to deal directly with
the Government of Ontario in order to resolve the issue of the entitlement of TCE to “reasonable

tgf.ca
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damages from the OPA, including the anticipated value of the Contzact.” In both the written and
oral communication, the OPA has taken the position that the mechanism of settlement would
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as
pariial compensation for the termination of the Contract will be implemented by the OPA “upon
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998
{Ontario).”

‘While there exists no legal impediment to TCE sharing information with the Government of
Ontario, no “Confidential Information” as defined in the Confidentiality Agreement is identified
in your letter.

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether
there is a mutually beneficial solution to the entire matter or significant steps which can be taken
to mitigate the damage suffered by TCE. There is absohutely no harm suffered by OPA by
sharing information which the Government of Ontario has a right to obtain,

With respect to the matter of representation, we have been informed by TCE that Osler is subject
to a conflict of interest with respect to its representation of the OPA in any litigation or dispute
resolution process which may ensue. TCE is not willing to waive that conflict.

We would be willing to discuss all of these matters with you in order that the dispute resolution
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it.

Yours very truly,

Thoraton Grout Finnigarn LLP

Michael E. Barrack
MEB/slg

tgf.ca
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From: JoAnne Butler

Sent: April 26, 2011 8:25 PM

To: Michael Lyle

Cc: Michael Killeavy

Subject: Re: TransCanada and Ontario Power Authority
Sure...

ICB

From: Michael Lyle

Sent: Tuesday, April 26, 2011 07:48 PM

To: JoAnne Butler

Cc: Michael Killeavy

Subject: Fw: TransCanada and Ontario Power Authority

I suggest that we bring this to ETM tomorrow.

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: Tuesday, April 26, 2011 07:43 PM

To: Michael Lyle; JoAnne Butler; Michael Killeavy
Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot < Smlth@osler com>
Subject: FW: TransCanada and Ontario Power Authority

Attached is a letter from counsel for TCE in response to our letter that expressed our concermns about their
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their
analysis is based on the role of the Government of Ontario as the OPA’s Representative, but it fails to take into
congideration the fact that as the Government is the OPA’s Representative (and not TCE’s), it is therefore the
OPA’s prerogative to disclose information to the Government, not TCE. The letter from TCE’s counsel also
makes reference to the OPA’s October 7, 2010 letter and the MOU, neither of which have any bearing on the

correct interpretation of the CA.

In our discussions with TCE’s counsel, as requested, we raised the good faith negotiations issue in connection
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on
these discussions with the Province at the urging of “senior representatives of the OPA”. He suggested that
TCE does not view their discussions with the Province as'an attempt to circumvent the terms of the MOU.

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA .in-any potential——-.

Litigation or arbitration. They have alleged (without providing any specifics) that Osler has a contlict of interest - -
that TCE is not willing to waive as it relates to litigation. or arbitistion. When wé spoketo TCE’s coimsel, we
asked him what he is referring to when he claims Osler has a “conflict of interest” in representing the OPA. He
said he didn’t have any specifics regarding this and would ask his client. For your information, TCE isnota
client of the firm, and therefore Osler does not have a conflict in representing the OPA in this dispute,
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on

TCE’s part and an attempt to frustrate the OPA.

Regards,



[x]

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanpfi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MSX 1B8

&

From: Sharonlee Gorgichuk [mailto:SGorgichuk@taf.cal
Sent: Tuesday, April 26, 2011 5:02 PM

To: Ivanoff, Paul

Cc: Michael Barrack

Subject: TransCanada and Ontario Power Authority

Please see attached correspondence of today’s date from Michael Barrack.

Regards,
Sharonlee

Thornton Grout Finnigan Lee
RESTRUCTURENG + LITIGATION

Sharonlee Gorgichuk | Assistant to Michael E. Barrack | sgorgichuk@tgf.ca | Direct Line: 416-304-1152 | Thornton Grout Finnigan LLP |
Suite 3200 Canadian Pamf‘ < Tower, 100 Wellmgton Street West, P.O. Box 329 Toronto—Dommlon Centre, Toronto, Ontano MSK 1K7 | 416-

304-1616 | Fax: 416-304-1313 | wwwtg‘f.c

PRIVILEGED & CONFIDENTIAL - This electronic transmission 1s subject to solicitor/client privilege and contains confidential information intended
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. if you have received this email in error,
please notify our office immediately by calling {416) 304-1616, and delete this emall withaut forwarding it or making a copy.

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est priviiégié, confidentiel et
soumis & des droits d'auteur, Il est interdit de Futiliser ou
de le divulguer sans autarisation.
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From: Michael Killeavy

Sent: April 28, 2011 8:49 PM

To: Deborah Langelaan .

Subject: Fw: TransCanada and Ontario Power Authonty
Attachments: Letter to P. Ivanoff from M. Barrack dated April 26, 2011.PDF

We can discuss this tomorrow. | spoke with Paul and Rocco this evening and can fill you in tomorrow. -

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 (fax)

416-520-9788 (celf)

Michael.killeavy@powerauthority.on.ca

From: Ivanoff, Paul [mailto: Plvanoff@osler.com]

Sent: Tuesday, April 26, 2011 07:43 PM

To: Michae! Lyle; JoAnne Butler; Michae! Killeavy

Cc: Sebastiano, Rocco <RSebastiano@gsler.com:>; Smith, Elliot <ESmith@osler.com>
Subject: FW: TransCanada and Ontario Power Authority

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their
analysis is based on the role of the Government of Ontario as the OPA’s Representative, but it fails to take into
consideration the fact that as the Government is the OPA’s Representative (and not TCE’s), it is therefore the
OPA’s prerogative to disclose information to the Government, not TCE. The letter from TCE’s counsel also
makes reference to the OPA’s October 7, 2010 letter and the MOU, neither of which have any bearing on the
correct interpretation of the CA.

In our discussions with TCE’s counsel, as requested, we raised the good faith negotiations issue in connection
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on
these discussions with the Province at the urging of “senior representatives of the OPA”. He suggested that

_._TCE doesnot view their discussions with the Province.as an attempt to -circumvent-—the—tgrms ef—_th\efMOUf—r- b o

- Ttalso appears from the Ietter that TCE wants to try to stop Osler from representmg the OPA in any potentlal
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE’s counsel, we
asked him what he is referring to when he claims Osler has a “conflict of interest” in representing the OPA. He
said he didn’t have any specifics regarding this arid would ask his client. For your information, TCE is not a
client of the firm, and therefore Osler does not have a conflict in representing the OPA in this dispute,
irrespective of whether it ends up in litigation or arbitration. It is our view that t]rus is a baseless assertion on

TCE’s part and an attempt to frustrate the OPA.



Regards,

B

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8
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From: Sharoniee Gorgichuk [mailto:SGorgichuk@taf.ca)
Sent: Tuesday, April 26, 2011 5:02 PM

To: Ivanoff, Paul
Cc: Michael Barrack
Subject: TransCanada and Ontario Power Authority

Please see attached correspondence of today’s daie from Michael Barrack.

Regards,
Sharonlee

Thoraton Grout Finnigan 1Le
RESTRUCTRHBNG - LITIGATIOM

Sharcnlee Gorglchuk | Assistant to Mtchael E.Barrack | s gorglchuk@tgf ea | Direct Line: 416-304-1152 | Thornton Grout Finmgan LLP | . ,
Suite 3200 Canadian Pacific Tower, 100 We[[mgton Street West P.0. Box 329 Toronto Dommuon Centre, Toronto, Ontano M5K :I.K? ] 416-

304-1616 | Fax: 416-304-31313 | wwivtgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor/client privilege and contains confidential information intended
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error,

please notify our office immediately by cailling (416} 304-1616, and delete this email without forwarding it or making a copy.

This e-mail message is privileged, canfidential and subject fo
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, conﬁdentié[ ei
soumis & des drois d'auteur. 1t est interdit de lutiliser ou
de le divulguer sans autorlsation.




Canadian Pacific Tower
. argnto-Dominion Centre
. ‘ . oo t6in Street West
P ) . Sulte 3200, PO. Box 329
" Toroato: ON Tanada M5K 1K7

Thornton Grout Finnigan LLP S T415,3041616 F416.3061313
RESTRUCTURING -+ LITIGATION i
S Michae) E. Barrack
T: 416-304-1109
E: mbamack@tgfca
. PR . e PR . .‘.,, C o me e mmmmy em = - P . - - - . FHGNO‘.1435_'_00| .
April 26, 2011 '
WITHOUT PREJUDICE
VIA FACSIMILE
Paul A, Ivanoff
Osler, Hoskin & Harcourt LLP

Box 50, 1 First Canadian Place
Toronto, Ontarjo
M5X 1B8

Dear Mr. Ivanoff;

Re:  Southwest GTA Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) ard Ontario Power Authority (the “OPA”) dated October 9,

2009.
We are in receipt of your letter of April 25,2011,

The Conﬁdentlahty Agreement dated October 8, 2010 does not prevent TCE from
commnnicating with the Government of Ontario. A. review of the Confidentiality Agreement,
the relevant legislation, and the actions of the parties all support an intention that the
Government of Ontario would have full access to all relevant information. The definition of
“Confidential Information” included in that Agreement means “all information that has been
identified as confidential and which is disclosed by the Disclosing Party and its Representatives
to the Receiving Party and its Representatives..” As you are ‘aware, the Government of
Ontario is a Representative of the OPA. This provision is consistent with subsection 25.26 of the
Electricity Act, 1998 which provides, “The OPA shall submit to the Minister such reports and
information as the Minister may require from time to time.”

You are also aware that the genesis of this entire matter is the announcement by the Minister of

Energy that the Province would not be proceeding with the construction of the Oakville . . . . ...

———(Generating Station. —As Mr. Andersen, Chief Executive Officer of OPA, wrofe to TCE in his

- ~letter of October. 7, 2010, “As you are no doubt aware, the Minister of Energy today announced -
that your Qakville gas plant will not proceed. This announcement is supported by the OPA’s
planning analysis of the current circumstances in the southwest GTA. The OPA will not proceed
with the Contract...”

In subsequent discussions between senior representétlves of the OPA and TCE, the senior
officials of OPA have dzrecﬂy and forcefully urged representatives of TCE to deal directly with
the Government of Ontario in order to resolve the issue of the entitlement of TCE to “reasonable

tgf.ca
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damages from the OPA, including the anticipated value of the Contract.” In both the written and
oral communication, the OPA has taken the position that the mechanism of settlement would
have to involve a directive issued to the OPA. by the Minister of Energy. Specifically, the MOU
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as
partial compensation for the termination of the Contract will be implemented by the OPA “upon
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998
(Ontario).”

While there exists no legal impediment to TCE sharing information with the Government of
Ontario, no “Confidential Information” as defined in the Confidentiality Agreement is identified
in your letter.

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether
there is a mutually beneficial solution to the entire matter or significant steps which can be taken
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by OPA by
sharing information which the Government of Ontario has a right to obtain.

With respect to the matter of representation, we have been informed by TCE that Osler is subject
to a conflict of interest with respect to its representation of the OPA in any litigation or dispute
resolution process which may ensue. TCE is not willing to waive that conflict,

We would be willing to discuss all of these matters with you in order that the dispute resolution
aspect of this maftter may move forward in parallel with the continuing negotiations to resolve it.

Yours very truly,

Thornton Grout Finnican LLP

,
rgDey
£ -

Michael E. Barrack
MEB/slg

tgf.ca
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From: ' Michael Killeavy

Sent: April 27,2011 6:59 PM . '

To: Sebastiano, Rocco; pivanoff@osler. com 'Smith, Elliot
Subject: FW: TCE

Importance: High

Please see Mike's email message below.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite l16oe
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416~528-9788 (cell)

Michael, kllleavv@powerauthorltv on.ca

----- Original Message-----

From: Michael Lyle

Sent: Wed 27-Apr-1l 6:84 PM

To: Colin Andersen; JoAnne Butler; Kristin Jenklns, Michael Killeavy; Deborah Langelaan;
Brett Baker ;

Cc: Susan Kennedy

Subject: TCE

CONFIDENTIAL: SOLICITOR/CLIENT PRIVILEGE

PREPARED IN CONTEMPLATION OF LITIGATION

I just received word from Ministry Legal that they are expecting to receive the notice of
proceedings against the Crown very shortly. This is consistent with the parallel streams that
their counsel has suggested. As we have speculated before, the three tracks may be:

mufi:ﬁirjwiwé;%-éﬁé 69 dgy clock re ab111tv to _commence lltlgatlon agalnst the Lrown . runnlng
2. Enter into discussions with OPA about the terms of reference of an arbitration
3. Seek to continue settlement negotiations with OPA - OPA latest counter offer to

serve as basis for settlement negotiations.

Michael Lyle

General Counsel and Vice President
Legal,. Aboriginal & Regulatory Affairs
Ontario Power Authority




120 Adelaide Street West, Suite 1660
Toronto, Ontario, M5H 1T1

Direct: 416-969-6835

Fax: 416.965.6383

Email: michael.lyle@powerauthority.on.ca <mailto:michae1.1¥1e@gowerauthority.on.ca>

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error, or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message



Aleksandar Kojic

From: Smith, Elliot [ESmith@osler.com)

Sent: April 28, 2011 1:40 PM

To: : Michael Killeavy

Ce: Sebastiano, Rocco; lvanoff, Paul; Susan Kennedy

Subject: RE: TCE Matter - Next Steps ...

Michael, I've prepared a draft of this memo which we’re reviewing internally. We’ll get it out to you as soon
as possible, hopefully by tomorrow.

Elliot
=]

Elliot Smith
Assoaciate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler,com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Torconto, Ontario, Canada M5X 188

B

From: Michael KIHEEIVY [mallto: Michael.Killeavy@powerauthority.on. ca]
Sent: Wednesday, April 27, 2011 7:02 PM

To: Smith, Ellict

Cc: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy

Subject: TCE Matter - Next Steps ...,

Importance: High

Elliot,

Have you been able to work much on the memo about the assignment of the MPS agreements? We may need to start
thinking about options as events unfold.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Coniract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca




e ddok i

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégie, confidentiel et
soumis & des droits d'auteur. li est interdit de F'utiliser ou
de fe divulguer sans autorisation.




Aleksandar Kojic

From: Michael Killeavy

Sent: April 28, 2011 5:00 PM

To: . Susan Kennedy

Cc: . Michael Lyle; Kristin Jenkins

Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario

*** PRIVILIEDGED AND CONFIDENTIAL ~ PREPARED [N CONTEMPLATION OF LITIGATION ***

Correct. Our response back went from our counsel to their counsel and address the Confidentiality Agreement issues
we identified.

There was a telephone call from our counsel to their counsel were our counsel raised the issue of the TCE not
negotiating in good faith.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

. From: Susan Kennedy
Sent: April 28, 2011 4:46 PM
To: Michael Killeavy
Cc: Michael Lyle; Kristin Jenkins
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario

Privileged and Confidential (In Contemplation of Litigation)

MK,

Please see below.

——=1 believe-the-answer-to-KJ's-guestionis“no™but wanted-toconfim——

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Kristin Jenkins

Sent: April 28, 2011 4:43 PM

To: Susan Kennedy

Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario

Did we respond to the April 19, beyond the letter about viclating the confidentiality agreement.

1



From: Susan Kennedy

Sent: Aprii 28, 2011 4:36 PM

To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker
Cc: Michael Lyle; Michael Killeavy

Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario

They've been served, so to speak.

Susan H. Kennedy )
Director, Corporate/Commercial Law Group



Aleksandar Kojic

From: Ronak Mozayyan

Sent: April 29, 2011 12:43 PM

To: Debarah Langelaan; Michael Kitleavy
Subject: Worst-Case Scenario

I tried to include alfl scenarios using the Baseline NRR tab as | wasn’t sure of the other parameters to be included. Also, |
may be wrong, but when | ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month

versus the $14,922/MW Month.

Scenario 1 Scenario 2 Scenario 3 Scenario 4
CAPEX Spend: $475,000,000 $475,000,000 $475,000,000 $475,000,000
Plant Capacity (MW) 500 ’ 481 500 . 481
Fixed O&M 55,500,000 55,500,000 $29,000,000 $29,000,000
GD&M 510,000,000 $10,000,000 50 50
TCE Cost of Capital 5.25% 5.25% 5.25% 5.25%
NRR $14,744 $15,326 518,082 518,797
OGS Sunk Cost Adder $406 §422 $406 $422
Total NRR {with OGS Sunk .
Cost) $15,149 $15,748 518,488 $19,218
Target OGS NPV $240,000,000 $240,000,000 $240,000,000 $240,000,000
XNPV for K-W Peaking Plant $240,000,000 $240,000,000 $240,000,000 $240,000,000
Target IRR 9% 9% 9% 9%
XIRR 9.77% 9.77% 9.89% 9.89%
Ronak Mozayyan

Business Analyst Contract Management, Electricity Resources

Ontario Power Authority

120 Adelaide St. W. Suite 1600
Toronto, ON M5H 171

T: 416.969.6057

F: 416.967.1947




Aleksandar Kojié

From: Michael Killeavy

Sent: April 29, 2011 12:45 PM

To: Ronak Mozayyan; Deborah Langelaan
Subject: Re: Worst-Case Scenario

Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal.
That's why there is an anomaly. We can discuss this when | return from lunch. Sorry for the confusion. '

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca

From: Ronak Mozayyan

Sent: Friday, April 29, 2011 12:42 PM
To: Deborah Langelaan; Michael Killeavy
Subject: Worst-Case Scenario

| tried to include all scenarios using the Baseline NRR tab as | wasn’t sure of the other parameters to be included. Also, |
may be wrong, but when | ran through the counter- counter offer numbers and got an NRR of $14,919/MW Meonth
versus the $14,922/MW Month.

‘ Scenario 1 Scenario 2 Scenario 3 Scenario 4

CAPEX Spend: $475,000,000 $475,000,000 | $475,000,000 | $475,000,000
Plant Capacity (MW) 500 481 500 481 |
Fixed 0&M $5,500,000 $5,500,000 $29,000,000 $29,000,000
GD&M $10,000,000 $10,000,000 S0 S0
TCE Cost of Capital 5.25% 5.25% 5.25% 5.25%
NRR 514,744 515,326 $18,082 518,797

1" OGS Sunk Cost Adder — 4067~ 77 . i1 i T2 A

.| Total NRR {with OGS Sunk VRO [ NI
Cost) $15,149 $15,748 $18,488 $19,218
Target OGS NPV $240,000,000 $240,000,000 | 5240,000,000 | $240,000,000

| XNPV for K-W Peaking Plant §240,000,000 $240,000,000 | $240,000,000 | $240,000,000
Target IRR ' 9% 9% 9% 9%
XIRR 9.77% 9.77% 9.89% 9.89%
Ronak Mozayyan




Business Analyst Contract Management, Electricity Resources
Ontario Power Authority

120 Adelaide St. W. Suite 1600

Toronto, ON M5H 171

T: 416.969.6057

F:416.967.1947



Aleksandar Kojic

From: ~ . . Ronak Mozayyan
Sent: April 29, 2011 1:27 PM
To: Michae! Killeavy; Deborah Langelaan

Subject: RE: Worst-Case Scenario

As requested:

G;:;:L”Jﬁ:et;l;::;::sf Litigation - Worst Case
CAPEX Spend: $475,000,000 $475,000,000
Plant Capacity (MW) 481 481
Fixed O&M $5,500,000 $5,500,000
Gb&M $10,000,000 510,000,000
TCE Cost of Capital 5.25% 5.25%
NRR $14,500 515,326
OGS Sunk Cost Adder $422 5422
Total NRR (with OGS Sunk
Cost) 514,922 $15,748
Target OGS NPV $200,130,253 5240,000,000
XNPV for K-W Peaking Plant $200,130,253 $240,000,000
Target IRR 9% 9%
XIRR 9.10% 9.77%

From: Michael Killeavy

Sent: Friday, April 29, 2011 12:45 PM
To: Ronak Mozayyan; Deborah Langelaan
Subject: Re: Worst-Case Scenario

Ok. We need to run the mode! with the OPEX and other financial parameters the same as our counter-counter proposal.
That's why there is an anomaly. We can discuss this when | return from lunch. Sorry for the confusion.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

—— —120-Adelaide-St-West, Suite 1600 ———————

Toronto, Ontario, M5H IT1
416-969-6288 {office)

416-969-6071 (fax)

416-520-9788 {cell)
Michael.killeavy@powerauthority.on.ca

From: Ronak Mozayyan
Sent: Friday, April 29, 2011 12:42 PM
To: Deborah Langelaan; Michael Killeavy




Subject; Worst-Case Scenario

| tried to include all scenarios using the Baseline NRR tab as | wasn't sure of the other parameters to be included. Also, !
may be wrong, but when | ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month
versus the $14,922/MW Maonth.

Scenario 1 Scenario 2 Scenario 3 Scenario 4

CAPEX Spend: $475,000,000 $475,000,000 $475,000,000 $475,000,000
Plant Capacity (Mw) 500 481 500 481
Fixed O&M 55,500,060 . $5,500,000 $29,000,000 $29,000,000
GDE&M 510,000,000 $10,000,000 50 s0
TCE Cost of Capital 5.25% 5.25% 5.25% 5.25%
NRR $14,744 $15,326 518,082 $18,797
OGS Sunk Cost Adder 5406 5422 5406 5422
Total NRR {with OGS Sunk

Cost) 515,149 $15,748 518,488 319,218
Target OGS NPV $240,000,000 5240,000,000 $240,000,000 $240,000,000
XNPV for K-W Peaking Plant $240,000,000 $240,000,000 $240,000,000 $240,000,000
Target IRR 9% 9% 9% 9%
XIRR 9.77% 9.77% 5.89% 9.89%
Ronak Mozayyan

Business Analyst Contract Management, Electricity Resources

Ontario Power Authority

120 Adelaide St. W. Suite 1600
Toronto, ON M5H 1T1
T:416.969.6057

F: 416.967.1947




Aleksandar Kojic

Michael Killeavy

From:

Seént: April 29, 2011 1:38 PM

To: ‘ Ronak Mezayyan, Deborah Langelaan
Subject: RE: Worst-Case Scenario ’

This is good. Thanks.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario

Mb5H 1T1

416-269-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Ronak Mozayyan

Sent: April 29, 2011 1:27 PM

To: Michael Killeavy; Deborah Langelaan
Subject: RE: Worst-Case Scenario

As requested:

Gzonv; Er;r::::;l;:;u::aeld Litigation - Worst Case
CAPEX Spend: $475,000,000 $475,000,000
Plant Capacity (MW) 431 481
Fixed O&M $5,500,000 5,500,000
GD&M $10,000,000 $10,000,000
TCE Cost of Capital 5.25% 5.25%
NRR 514,500 $15,326
OGS Sunk Cost Adder 5422 5422
Total NRR (withOGSSunk | .
“eostf——————— $T4,922 $15,748
“|'TargetogsNPY T - |- 7 $200,130,253 ] . $240,000,000
XNPV for K-W Peaking Plant $200,130,253 $240,000,000
Target IRR 9% - 9%
XIRR 9.10% . 9.77%

From: Michael Killeavy

Sent: Friday, April 29, 2011 12:45 PM
To: Ronak Mozayyan; Deborah Langelaan
Subject: Re: Worst-Case Scenario




Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal.
That's why there is an anomaly. We can discuss this when | return from lunch. Sorry for the confusion.

Michae! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 {cell)
Michael.killeavy@powerauthority.on.ca

From: Ronak Mozayyan

Sent: Friday, April 25, 2011 12:42 PM
To: Deborah Langelaan; Michael Killeavy
Subject: Worst-Case Scenario

t tried to include all scenarios using the Baseline NRR tab as | wasn’t sure of the other parameters to be included. Also, |
may be wrong, but when | ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month
versus the $14,922/MW Month.

Scenario 1 Scenario 2 Scenario 3 Scenario 4

CAPEX Spend: $475,000,000 $475,000,000 $475,000,000 $475,000,000
Plant Capacity (MW) 500 481 S00 481
Fixed D&M $5,500,000 5,500,000 $29,000,000 $29,000,000
GD&M $10,000,000 |  $10,000,000 | %0 $0
TCE Cost of Capital 5,25% 5.25% 5.25% 5.25%
NRR 514,744 $15,326 518,082 518,797
OGS Sunk Cost Adder 5406 5422 5406 5422
Total NRR (with OGS Sunk

Cost) $15,149 $15,748 $18,488 $19,218
Target OGS NPV $240,000,000 $240,000,000 $240,000,000 $240,000,000
XNPV for K-W Peaking Plant $240,000,000 $240,000,000 $240,000,000 $240,000,000
Target IRR 9% 9% 9% 9%
XIRR 9.77% 9.77% 9.89% 9.859%
Ronak Mozayyan

Business Analyst Contract Management, Electricity Resources

Ontario Power Authority

120 Adelaide 5t. W, Suite 1600
Teronto, ON M5H 172
T:416.9569.6057
F:416.967.1947




Aleksandar Kojic

From: ... | : Mlchael Killeavy . . :
Sent: ~ April 29, 20111 40 PM
To: . JoAnnié Butler

Subject: FW: Worst-Case Scenario

Ronak did a model run for the absolute worst case — if we had to increase the settlement proposal to the exact same
value as the worst case in litigation — the NRR is increased by ahout $800/MW-month.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)

From: Ronak Mozayyan

Sent: April 29, 2011 1:27 PM

To: Michael Killeavy; Deborah Langelaan
Subject: RE: Worst-Case Scenario

As requested:

Government-Instructed Litigation - Warst Case
2nd Counter Proposal
CAPEX Spend: $475,000,000 $475,000,000
Plant Capacity (MW) 481 481
Fixed O&M $5,500,000 $5,500,000
GD&M $10,000,000 $10,000,000
TCE Cost of Capital 5.25% 5.25%
NRR $14,500 $15,326
OGS Sunk Cost Adder $422 $422
| Totarnrr: (mth 068 Sunk=mm iz e T s T

,cgst) S I Rty 514 922,, e '515,748 e e
TargetoGSNPV - | o $200,130 253 $240,000,000
XNPV for K-W Peaking Plant $200,130,253 © $240,000,000
Target IRR 9% 9%
XIRR 9.10% 9.77%

From; Michael Killeavy
Sent: Friday, April 29, 2011 12:45 PM



To: Ronak Mozayyan; Deborah Langelaan
Subject: Re: Worst-Case Scenario

Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal.
That's why there is an anomaly. We can discuss this when | return from lunch. Sorry for the confusion.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Ronak Mozayyan

Sent: Friday, April 29, 2011 12:42 PM
To: Deborah Langelaan; Michael Kilieavy
Subject: Wotst-Case Scenario

| tried to include ali scenarios using the Baseline NRR tab as | wasn’t sure of the other parameters to be included. Also, |
may be wrong, but when | ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month
versus the $14,922/MW Month.

Scenario 1 Scenario 2 Scenario 3 Scenario 4

CAPEX Spend: $475,000,000 | -$475,000,000 [ $475,000,000 | $475,000,000
Plant Capacity (MW) 500 481 500 481
Fixed O&M $5,500,000 $5,500,000 |  $29,000,000 |~ $29,000,000
GD&M $10,000,000 $10,000,000 $0 : 50
TCE Cost of Capital 5.25% 5.25% 5.25% 5.25%
NRR $14,744 $15,326 $18,082 $18,797
0GS Sunk Cost Adder 5406 5422 $406 $422
Total NRR {with OGS Sunk '

Cost) 515,149 515,748 518,488 $19,218
Target OGS NPV $240,000,000 | $240,000,000 [ $240,000,000 | $240,000,000
XNPV for K-W Peaking Plant $240,000,000 |  $240,000,000 | $240,000,000 | $240,000,000
Target IRR 9% 9% 9% 9%
XIRR 9.77% 9.77% 9.89% 9.89%
Ronak Mezayyan

Business Analyst Contract Management, Electricity Resources

Ontario Power Authority

120 Adelaide St. W. Suite 1600
Toronto, ON MSH 171

T: 416.968.6057
F:416.8967,1947




‘Aleksandar Kojic

From: JoAnne Butler

Sent: ’ April 29, 2011 1:42 PM
"To: . Michael Killeavy

Subject: RE: Worst-Case Scenario

Ok...good to-know...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontarioc M5H 1T1

416-969-6005 Tel,
416-969-8071 Fax.

joapne.butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Viernes, 29 de Abril de 2011 01:40 p.m.
To: JoAnne Butler

Subject: FW: Worst-Case Scenario

Ronak did a model run for the absolute worst case — if we had to increase the settlement proposal to the exact same

value as the worst case in litigation — the NRR is increased by about $800/MW-month.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

- From:Ronak-Mozayyan -~
Sent: April 29, 2011 1:27 PM
To: Michael Killeavy; Deborah Langelaan
Subject: RE: Worst-Case Scenario

As requested:

‘Government-Instricted
2nd Counter Proposal

istin-WorsCae.

CAPEX Spend: $475,000,000 $475,000,000




Plant Capacity {MW) 481 481
Fixed O&M $5,500,000 55,500,000
GD&M 510,000,000 $10,000,000
TCE Cost of Capital 5.25% 5.25%
NRR $14,500 $15,326
OGS Sunk Cost Adder 5422 5422
Total NRR (with OGS Sunk

Cost) 514,922 $15,748
Target OGS NPV $200,130,253 5240,000,000
XNPV for K-W Peaking Plant $200,130,253 £240,000,000
Target IRR 9% 9%
XIRR 9.10% 9.77%

From: Michael Kilieavy

Sent: Friday, April 29, 2011 12:45 PM
To: Ronak Mozayyan; Deborah Langefaan
Subject: Re: Worst-Case Scenatio

Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal. -
That's why there is an anomaly. We can discuss this when | return from lunch. Sorry for the confusion.

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600

Toronto, Ontario, M5H 171
416-969-6288 (office}
415-969-6071 (fax)
416-520-9788 (cell)

Michael.kilieavy@powerauthority.on.ca

From: Ronak Mozayyan

Sent: Friday, April 29, 2011 12:42 PM
To: Deborah Langelaan; Michael Killeavy

Subject: Worst-Case Scenario

ttried to include all scenarios using the Baseline NRR tab as | wasn’t sure of the other parameters to be included. Also, |
may be wrong, but when | ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month

versus the $14,922/MW Month.

Scenario 1 Scenario 2 Scenario 3 Scenario 4
CAPEX Spend: $475,000,000 $475,000,000 $475,000,000 £475,000,000
Plant Capacity (MW) 500 431 500 481
Fixed O&M $5,500,000 $5,500,000 $29,000,000 529,000,000
GD&M $10,000,000 $10,000,000 $0 $0
TCE Cost of Capital 5.25% 5.25% 5.25% 5.25%

2




Business Analyst Contract Management, Electricity Resources

Ontario Power Authority

120 Adelaide St. W. Suite 1600
Toronto, ON M5H 1T1
T:416.969.6057

F.: 416.967.1947

NRR 514,744 $15,326 518,082 $18,797
OGS Sunk Cost Adder 5406 $422 $406 422
Total NRR (with OGS Sunk
Cost) $15,149 £15,748 $18,488 519,218
| Target OGS NPV $240,000,000 $240,000,000.] $240,000,000 5240,000,000
XNPV for K-W Peaking Plant $240,000,000 |  $240,000,000 |  $240,000,000 | $240,000,000
Target IRR 9% 9% 9% 9%
XIRR 9.77% 9.77% 9.89% 9.89%
Ronak Mozayyan




~ Aleksandar Kojic

From: = JoAnne Butler

Sent; April 29, 2011 2:10 PM

To: . Brett Baker; Colin Andersen

Ce: . Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan Susan Kennedy
Subject: RE: TCE

Let's meet internally first...| am ready whenever everyone else is...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 171

416-969-8005 Tel
416-969-6071 Fax.
joanne butler@powerauthority.on.ca

From: Brett Baker

Sent: Viernes, 29 de Abril de 2011 02:03 p.m.

To: Colin Andersen

Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy

Subject: TCE
Hi Colin,

The rejection has come ... Michael L is suggesting a short meeting later this afternoon to discuss ... might you be
available to participate? Also, you will note, I have copied folks here, but wonder about broader distribution to the

DMO, MO, other? Your thoughts?

B.




Aleksandar Kojic

-From; : - Michael Killeavy

Sent: April 29, 2011 2:12 PM

To: ‘Sebastiano, Rocco', 'lvanoff, Paul’; 'Smith, Elliot’
Cc: Deborah Langelaan

Subject: FW:TCE

Attachments: 20110429125827 .pdf

FYl ...

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

. MB5H1T1

416-569-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Brett Baker

Sent: April 29, 2011 2:03 PM

To: Colin Andersen

Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy

Subject: TCE
Hi Colin,

The rejection has come ... Michael L is suggesting a short meeting later this afternoon to discuss ... might you be
available to participate? Also, you will note, | have copied folks here, but wonder about broader distribution to the

DMO, MO, other? Your thoughts?

B.




- Planming Act and further provides thatithe C

| Q ) TransCanada

In business to deliver

April 29, 2011 . . . TransCanada Corporation
450 - 1 Streef, SW
Calgary, AB T2P 5H1 ‘
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE tel 403.820.2122
] fax 403.820.2410
Mr. Colin Andersen email alex_pourbaix@transcanada.com
Chief Executive Officer web www franscanada.com
Ontario Power Authority
120 Adelaide Street West, Suite 1600 Alex Pourbalx,

Toronto, ON M5H 1T1 Pres@ent, Energy & Oil Pipelines

Dear Colin,

Thank you for your revised proposal of Apnl 21,2011 (the “Offer”). Although I appreciate the modest
improvements fror your eriginal proposal of March 28", this second proposal still falls significantly short of
providing value to TransCanada for fhie cancellation of the SW-GTA CES contract (the “Oakville Contract™).
In fact, our analysis indicates that the economic return of the Offer is approximately 5.3% (unlevered after-
tax). In order for the Cambridge contract to be acceptable to TransCanada as a standalone project, without
recovery of any damages as a result of the cancellation of the Oakville Contract, it must provide a minimum
after-tax unlevered economic return of 9% (equivalent to the Oakville Contract).

As we have both ackniowledged, time is quickly running out on trying to find-an acceptable commercial
solation to s i issie that woild dvoid an expensive liigation for Ontarioratepayers. Irwould be unfortinate:
ifthe ratepayess are exposed to griificantly highet amiages i relation to fhe Mitsubishi turbines ordered for
the Oakyille projéct in the eveit we are iutable'ta agree'on reasonable commergial terms forthe censtruction
ofthe Cam'bnd ge facility. 14 providingthis feedBack for your use should you decide to respond with an
offer that Would allow this project to proceed.

In order to assist you in understanding our concerns, we have taken the Iiberty of identifying for the OPA a
number of issues that arise from our review of the Offer. These issues can be grouped into two broad
categories: Terms and Conditions Issue; and, Value Issues,

Terms and Conditions Issues

~ Permits and Approvals — Lhe Offex | mﬂmﬁfmvﬁybﬁlmﬂmmmmmda the—

ate due to force majeure associated with a

Planning Act issue unless’ they pay 1 _,ansCana d; : syment inclnding Oakville project sunk
costs, replacement project sunk costs and the ant1c1pated value of the Oakville Contract (note ‘this isan OPA

option). Given the fundamental increase in permitting risk mtroduced by the cancellatmn of the Oalcvﬂle
project, we requue the following amendments . . e et

¢ The protection must apply toany and all per:mts, e
- “This faust be a TransCGanadd’ option, not an‘OPA option ; -
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o It must be clear that sunk costs include the gas turbines; and

o It must repay TransCanada for its actual project sunk costs for both the Oakville project (not subject
to a cap) and the replacement project and gives TransCanada a legal right to the termination
payment rather than an undertaking to negotiate the payment in good faith.

There are a number of terms and conditions in the Offer that are not aligned with the Mitsubishi gas turbines
to be used in the Cambridge project. The appropriate parameters were included in TransCanada’s proposal
and must be adopted in any agreement between us. These include:

1. Schedule A — Section II {c) - The maximum Season 3 Contract Capacity of 480 MW as
outlined in the Offer is higher than can be achieved with these gas turbines which is 427MW.

2. Schedule B - Annual Average Contract Capacity of 481 MW is higher than can be achieved
with these gas turbines which is 450MW.

3. Schedule B — Operating Parameters — Start-Up Gas, Start-Up Maintenance Costs, and O&M
Costs in Schedule B of the Offer have been set at figures that are inconsistent with the
Mitsubishi turbines which were ordered for the Oakville project.

Capital Cost Adjustment Methodology — The mechanism outlined in the Offer requires a true-up of costs
based on actual costs to construct the facility and provides the OPA significant latitude in approving or
disproving costs post expenditure, A more reasonable and equitable mechanism is contained in the
TransCanada proposal which had the OPA and TransCanada agreeing to reasonable capital expenditures
prior to executing the CES contract for the Cambridge project.

Capacity Check Test - The Offer requires that Ramp Rates be subject to verification as part of the Capacity
Check Test. Introducing new requirémients, never seen before in a CES contract is counterproductive to the
goal of reaching a mutually acceptable agreement.

Valx;_leIssues L

Suhk_ Costs ~ TransCanada’s andited and reasonable sunk costs associated with the development of the
Qakville project must be explicitly recognized in the repayment mechanism of the contract at an appropriate
amortization rate or paid to TransCanada as an upfront payment. Our sunk costs include the carrying cost
associated with the gas turbines which increase every month and therefore the amount cannot be capped as
proposed by the OPA. '

Capital Cost Adjustment Mechanism - The Target Capital Cost identified in the Offer is significantly below
(~$ 65 million) TransCanada’s best estimate for construction of this plant and the “sharing” mechanism
proposed in that offer is one-sided. TransCanada’s original proposal contained our reasonable capital
estimate, and offered an equitable sharing mechanism with the OPA as the beneficiary of any capital
reduction while incenting TransCanada to deliver a project at a reduced cost.

TransCanada also tabled several value propositions in its proposal that we feel were beneficial to both sides.
These included an extension of the contract to 30 years, increasing the Indexing Factor to 50%, and
modifying the Capacity Check Test. I would encourage the OPA to adopt some or all of these as tools for
reaching a mutually agreeable deal. These tools offer a reduction in the NRR payment while at the same time
allowing TransCanada an acceptable value for the Oakville contract.

TransCanada has consistently defined our expectations of the financial value we are seeking in this
replacement project settlement. This has been shared with you and your team since late last year when we
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sent our cash flow model of the Oakville plant to you. I would therefore urge yotu to table the value that you
are prepared to incorporate into the Cambridge contract. TransCanada needs to undetstand the OPA’s view
on the value contained in the Offer to develop the Cambridge facility. This can be easily and quickly
accomnplished by the OPA advising TransCanada of the OPA’s view of the NPV (ata 5. 25% discount rate)
and the projected after-tax unlevered IRR of the cash flows associated with the current OPA offer.
Alternatively, the OPA could send TransCanada its economic model for review. If our respective value
expectations can be aligned, or at least understood, I believe we could more quickly understand whether an

agreement can be reached,

Ilook forward to your response.

Sincerely,

Alex Pourbaix
President, Energy & Oil Pipelines
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Irene Mauricette

From: Linda Lee [linda_lee@franscanada.com]

Sent: April 29, 2011 12:28 PM

To: Colin Andersen

Cc:. irene Mauricette

Subject: Response to OPA Letter of April 21, 2011

Attachments: Let. OPA.Colin Anderson_Apr 29.pdf
Mr. Anderson,

Attached is a letter from Alex Pourbaix. Please note that the original is being sent by regular
post,

Thank you.

Sincerely,

Linda Lee

Linda Lee
Executive Assistant
Trans€anada

450 - 1 Street, SW
Calgary, ABT2P 5H1
Ph:{403) 920-2166
Fx: (403} 920-2410

This electronic message and any attached documents are intended only for the named addressee
(s). This communication from TransCanada may contain information that is privileged,
confidential or otherwise protected from disclosure and it must not be disclosed, copied,
forwarded or distributed without authorization. If you have received this message in error, please
notify the sender immediately and delete the original message. Thank you.

29/04/2011



Aleksandar Kojic

From: Sebastiano, Roceo [RSebastiano@osler.com]

Sent: April 28, 2011 4:19 PM
To: Michael Killeavy

Cc: lvanoff, Paul

Subject: - Re: TCE Matter ...

Nothing suspicious about it. They are sticking with their offer and ﬁave not made any
material concessions. Why should they? Their tactic is working and we’'re negotiating with
ourselves without them having to make any concessions.

Regards, Rocco

----- Original Message -----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]

Sent: Friday, April 29, 2811 ©3:29 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Smith, Elliot

Cc: JoAnne Butler <joanne.butler@@powerauthority.on.ca>; Deborah lLangelaan

<Deborah. Langelaan@powerauthority.on.ca>; Ronak Mozayyan
<Ronak.Mozayyanf@powerauthority.on.ca>; Susan Kennedy <Susan.Kennedy@powerauthority.on.ca>
Subject: TCE Matter ....

We've decided not to meet today. Could everyone please read the letter I forwarded and be
prepared to discuss it Monday afternoon. We likely will need to ask some clarifying
questions - this looks suspiciously like TCE's original proposal to settle.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontarioc, MSH 171
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael .killeavy@powerauthority.on.ca

Rk R R R R Rk R R R SR R R R R ek T

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentlel et soumis & des droits d'auteur.
I1 est intepdit de l'utiliser ou de le divulguer sans autorisation.
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Aleksandar Kojic

From: Michael Killeavy

Sent: April 29, 2011 4:23 PM
To: 'Sebastiano, Rocco'
Cc: : "lvanoff, Paul'
Subject: RE: TCE Matter ....

0K, but what do you really think? :-)

This is so messed up.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1 )

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

----- Original Message-----

From: Sebastiano, Rocco [mailto:RSebastianofiosler.com]
Sent: April 29, 2011 4:19 PM

To: Michael Killeavy

Cc: Ivanoff, Paul

Subject: Re: TCE Matter ....

Nothing suspicious about it. They are sticking with their offer and have not made any
material concessions. Why should they? Thelr tactic is working and we're negotiating with

ourselves without them having to make any concessions.
Regards, Rocco

----- Original Message -----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on. ca]
Sent: Friday, April 29, 2011 @3:29 PM

To: Sebastiano, Rocco; Ivanof+, Paul; Smith, Elliot

Cc: JoAnne Butler <joanne.butlerf@powerauthority.on.ca>; Deborah Langelaan

<Deborah.Langelaan@powerguthority.on.cas: -Ronak Mozayyan —.—— —— oo oo

. <Ronak. Mozayvan@powerauthorltv on.ca>;. Susan-Kennedy -<Susan-Kennedy@owerauthority.on.ca>
Subject: TCE Matter .... T

We've decided not to meet today. Could everyone please read the letter I forwarded and be
prepared to discuss it Monday afternoon. We likely will need to ask some clarifying
questions - this looks suspiciously like TCE's original proposal to settle.

Thanks,
Michael



Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontarie, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael, k111eavv@DOWerauthor1tv on.ca
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis a des droits d'auteur.
I1 est interdit de 1'utiliser ou de le divulguer sans autorisation.

3 2 ke vle e oK ok e oo v e vk ok e she vfe ok ok ke ok ok skeske s s ok st she s o ok vk ok sk ok o o sk sl e ok sk ke e o sk sk ke kol SR ke stk kol sl ke s ok ok sl sk ek



Aleksandar Kojic

From: Ivanoff, Paul [Pivanoff@osler.com] -

Sent: April 29, 2011 4:54 PM

To: JoAnne Butler; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan
- Ce Sebastiano, Rocco; Smith, Elfiot

Subject: OPA-TCE

| received a calt this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he has served a notice
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a
dispute resolution mechanism; and, that he is thinking about a private arbitration process that would involve the OPA,
TCE and the Crown. The reference to a private arbitration process is an interesting development from the TCE side. He
said that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the
Osler "conflict" issue will no longer be pursued by TCE, and that TCE wants to keep the arbitration/litigation process
moving forward in parallel with the OPA/TCE negotiations.

Regards,
Paul

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@oslér.com

Osler, Hoskin & Harcourt LLP
Box 50, {1 First Canadian Place
Taronto, Ontario, Canada M5X 188

Fedkkk W Akkk

This e-mail message Is privileged, confidentiat and subject to
copyright. Any unautherized use or disclosure is prohibited.

te contenu du présent courriel est privilégié, confidentiel et
soumis a des droifs ¢'auteur, il est interdit de l'ufiliser ou
__deledivulguersans auterisation. . . . ... .




Aleksandar Kojic

From:

- Sent:
To:
Subject:

Thanks Paul,

Michael Killeavy

April 29, 2011 4:57 PM
'Plvanoff@osler.com'
Re: OPA - TCE

Michael Killea\_;y, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1600

Toronto, Ontario, M5H 1T1

416-969-6288 (office)
416-969-6071 (fax)
416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: Friday, April 29, 2011 04:53 PM

To: JoAnne Butler; Michael Lyle: Michael Killeavy; Susan Kennedy; Deborah Langelaan
Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Eliiot <ESmith@osler.com>

Subject: OPA - TCE

| received a cali this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he has served a notice
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a
dispute resoclution mechanism; and, that he is thinking about a private arbitration process that would involve the OPA,
TCE and the Crown. The reference to a private arbitration process is an interesting development from the TCE side. He
said that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the
Osler "conflict" issue will no longer be pursued by TCE, and that TCE wants to keep the arbitration/litigation process
moving forward in parallel with the OPA/TCE negotiations.

Regards,
Paul

‘Paul Jvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Hargourt LLP
Box 50, 1 First Canadian Place

Toronto, Ontario, Canada M5X 1B8




This e-mail message ie privileged, confidential and subject to
copyright. Any unauthorized use or disclasure is prohibited.

Le contenu du présent courriel est privilégié, confidentie! et
soumis 2 des droits d'auteur. Il est interdit de l'utiliser ou
de le divulguer sans autorisation.
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Fforh: JoAnne Butler

Sent: ' April 29, 2011 510 PM

" To: "Plvanoff@osler.com’; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan
Ce: 'rsebastiano@osler.com'; 'ESmith@osler.com'
Subject: Re: OPA - TCE

Very interesting...I continue to believe that arbitration is in the best interests of all of us, now and in the future. We
already have many long terms relationships with TCE and jamming us will not make us very happy.

ICB

From: Ivanoff, Paul [mailto: Plvanoff@osier.com]

Sent: Friday, April 29, 2011 04:53 PM

-To: JoAnne Butler; Michael Lyle; Michae! Killeavy; Susan Kennedy; Deborah Langelaan
Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Ellict <ESmith@osler.com>
Subject: OPA - TCE

| received a call this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he has served a notice
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a
dispute resolution mechanism; and, that he is thinking about a private arbitration process that would involve the OPA,
TCE and the Crown. The reference to a private arbitration process is an interesting development from the TCE side. He
said that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the
Osler "conflict" issue will no longer be pursued by TCE, and that TCE wants to keep the arbitration/litigation process
moving forward in parallel with the OPA/TCE negotiations.

Regards,
Paul

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6686 FACSIMILE

pivanoffi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

This e-mail message is privifeged, confidential and subject to
copyright, Any tunauthorized use or disclosure is prohibited.

Le conienu du présent courrizl est privitégié, confldentiel et
soumis & des droits d'auteur. If est interdit de ['ufifiser ou
de s divulguer sans autorisation.
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From: ‘ _ M[.chael Killeavy

Sent: " May 1, 2011 4:52-PM ' ' '
"To: ‘ Sebastlano Roceo; pivanoff@osler.com; Smith, Elliot; Susan Kennedy
Cc: 'JoAnne Butier, Deborah Langelaan; Ronak Mozayyan

‘Subject: . . TCE Matter - Documented NRR Analysis Model ..

Attachments: OPA-TCE Settlement Negotiations - NRR Analysns Model 1 May 2011.xls
Impotrtance: High

**¥ PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *#¥

I have embedded comments in cells throughout the NRR model to make it a bit easier to use. I
also removed a lot of stuff that isn't being used at all now (it had been previously). I
have colour-coded the inputs - all yellow highlighted cells in the various worksheets in the
attached workbook are inputs into the model. Derived and calculated values are highlighted

" in green.

I tried protecting the worksheets cells, but since the macro changes the cells when it runs,
I really can't lock the cells - if I can figure a way around this problem I will update the
workbook and resend later. I can hide the calculation cells to protect them and get the
macros to run, but you don't get to see the effect of the changes except for the changed NRR
value. I'm not sure there's a lot of value in doing this, but I'm open to comments From the
user group. So for now, just only make changes to the input (yellow) cells.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 16@6
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-528-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Easellne NRR £ - OPA i *** PRIVILEGED AND CO| PREPARED IN € LATION OF UTIGATION == -

CAPEX Spend

Capital Cost Alowmnce;

CapEx o Class1
CapExto Class 17
CapEx to Class 48

Inflation Factar
NRR Index Factar
Statutory Tax Ante
Plant Capacity {AACC)

INRRIF}

Fixed Q&M
GDEM
a . 4 s & 7 1 8 ic 1 12 B 14 15 1. 7 13 13 0 2 E- 22 24 5

TCE Cost of Capital 1 S

O1-Juk12 03-)ul-16 O1uk17 Cluk-18 0171119 01-jul-20 01kl OL-Jukz 02-lul-23 0124 A-lyk2s o1-lal-28 o1-Jul-27 ot-Jul-28 1130 o1-hul-21, 01-Jub32 01-uH33 cl-uk3q O1-1ul-35 01-Jul-38 O1-Jut-37 ks Ol-Jut-33

% CAPEX Allocation to year
Yearly CAPEX Spend

Book Value of Capital
Non-indexed NAR

fndexed NRR

Total NRR

REVENUES = CSpr

OPEX

GDEM - Non-ndased
GDEM - indexed at
EBITDA

Depreciation {Capital Cost Allawance)
Taxes Payable
Tatal Cash Flow

NRRE
OGS Sunk Cast Adder
Total NAR {with D55 Sunk Casth
Target OGS NPV {after-tax profitsy :
XNPV for K-W Peaking Plant b ; _ L
Residwat

NNPYin 2012 plus spend
Target IRR
XIRR



Calculation of TCE Cost of Capital *¥* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Proportion of Equity in the Capital Structure

TCE Cost of Equity

Proportion of Debt in the Capital Structure

TCE Cost of Debt

TCE Weighted Average Cost of Capital



OGS Sunk Cost Analysis *** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

OGS Sunk Costs ‘Note: Allmiodelitpits are inyellow colls:
TCE Borrowing Cost

After-tax Cost of Borrowing

Contract Term

Amortization of OGS Sunk Costs

3 /year

NRR Sunk Cost Adder

5% a|location per MW-month



Final NRR Calculation - OPA-TCE f L. AND CONFIDENTIAL - FREPARED IN CONTEMPLATION OF LITIGATION ===

justed ! e _
o i 2009 IS A rhocleT TApite are v e Mot Zele e o s TP R : et
2010 - 3 .
2011 ;
" 2012

04

Capital Cost Alfawanca:

CapExte Class 1
CapExto Class 17
CapEx to Class 48

Inflation Factar Ry}
INRR Lidex Factor [NRA
Statutory Tax Rate

Plant £apacity {AAEC)

R

Fixed D&M

GDEN
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% CAPEX Allacation tb year
Yearly CAPEX Spend

Book Value of Capital
Non-indexed NRR

Fndexed NRR

Total NAR

REVENUES = 5P

OPEX

GDEM - Noa-indexed
GOEM - Indexed at
EBITDA

Degreeiation [Capital Cost Allowsnce)
Taxes Payable
Total Cash Flow

Elnab NRA

OGS Sunk Cost Adder

Flral NRR [with OGS Sunk Caxt)
Target OGS NPV

XNFV far K-W Peaking Plant

KNPV In 2022 plus spend
Target IRR.
XIRR



Target Costing Allocation of Actual CAPEX ¥+* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Target CAPEX = $475,000,000
CAPEX Sharing: Ovetrun Underrun
OPA
TCE
FINAL CAPEX =
Overrun (Underrun) =
OPA Share
TCE Share
Adjusted CAPEX = Target CAPEX + OPA Share
Initial NRR
Final NRR
ADIUSTED CAPEX FINAE NRR FITTED LINE :
$412,500,000 5413 $13,571 $13,971
$425,000,000 $425 $14,161 $14,161
$437,500,000 $£438 $14,351 514,351
$450,000,000 5450 514,541 514,541
$462,500,000 5463 $14,732 $14,732
£475,000,000 8475 $14,922 $14,922 :
$487,500,000 3488 $15,112 $15,112 ‘ ;
$500,000,000 8500 $15,302 $15,302 :
$512,500,000 $513 $15,492 $15,492 : o
. i !
.l
0.0000152133

$14,500

$413 5425 5438 $450 8463 5475 $483 3500 $513




Aleksandar Kojic

From: Michael Killeavy
.Sent: May 1, 2011 6:19 PM

To: Amir Shalaby; JoAnne Butler

Subject: Re: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011
Thank you.

I am not suggesting sharing modelling - just the NPV and our rationale for discounting - this
does disclose a defence, though. I think we accept counsel's advice.

I'm sure our model is close to their model absent the input assumptions - CAPEX, OPEX, etc.
Our model is based on everything they've disclosed to us that we agree with and their unique
firm-specific data, which has been disclosed, such as tax rate, composition of CAPEX for
calculating CCA, CAPEX spend profile over time, etc.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-528-9788 (cell)
Michael.killeavy@powerauthority.on.ca

————— Original Message m———

From: Amir Shalaby -

Sent: Sunday, May @1, 2011, 06: 97 PM
To: JoAnne Butler; Michael Killeavy
Subject: Re: TCE Matter - Review of TCE 29 .April 2011 Response to OPA Letter of 21 April 2011

Thanks. I am glad you are on our side.

Excellent review. _

You suggest sharing our NPv modeling . Is this consistent with the legal/litigation approach
?

See you all tomorrow

————— Original Message -----

From: JoAnne Butler

Sent: Sunday, May 01, 2011 ©5:18 PM

To: Michael Killeavy; 'rsebastiano@osler.com' <rsebastiano@osler.com>; 'pivanofff@osler.com'
<pivanoff@osler.com>; 'ESmith@osler.com' <ESmith@osler.com>; Susan Kennedy

Cc: Deborah Langelaan; Ronak Mozayyan; Brett Baker; Michael Lyle; Amir Shalaby

Subject: Re: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011

Michael,



Thanks for spending your Sunday afternoon on this. Great observations and suggestions. I
lock forward to a good strategy session tomorrow at our three o'clock.

JCB

----- Original Message -----

From: Michael Killeavy

Sent: Sunday, May 01, 2011 04:08 PM

To: Sebastiano, Rocco <RSebastiano@osler.com>; pivanoff@osler.com <pivanoff@osier.com>;
smith, Elliot <ESmith@osler.com>; Susan Kennedy

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan

Subject: TCE Matter - Review of TCE 29 April 2611 Response to OPA Letter of 21 April 2611

*¥* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

I have reviewed the 29 April 2011 letter from TCE ("TCE letter"), which responds to our
letter of 21 April 2011 ("OPA letter"). Here are some observations and suggestions:

1. The TCE letter and it doesn't, in my opinion, propose any alternative or revised
settlement terms. It merely reiterates that which we've all heard for the past several

months.

2. TCE has incorrectly characterlzed our letter of 21 April 2011 to have been a settlement
"offer.”

3. TCE wants the permitting and approval protection set out in the OPA letter be expanded for
all permits and approvals. We had indicated that it would apply only to Planning Act
approvals, i.e., municipal approvals. Furthermore, we had indicated that we'd reserve the
right to terminate the Replacement Contract if a permitting force majeure were to arise. TCE
wants this right be mutual. Not surprisingly, TCE wants to fix the quantum of any such
contract termination payment in the event of a force majeure, as opposed to a commitment to
good faith negotiation of the quantum. It further clarifies that the termination payments
for the MPS contracts need to be included in the 0GS sunk costs. This will depend on the
disposition of these contracts and to what extent TCE has mitigated its potential damages, so
we need to be careful in considering inclusion of the MPS gas turbines in sunk costs. '

4. TCE claims that the contract capacities in the OPA letter are inconsistent with the MPS
gas turbines. I suggest that we ought to have SMS Energy conduct yet another review of the
MPS information in light of TCE's latest comments. We revised our AACC based on information
TCE shared with the government. We have stated to TCE in the past that we are not
particularlt wedded to any technical spec1f1cat10ns in Schedule A, and that we are willing to
discuss these.

=B TCE characterizes—theCapital <Cost-Adjustment-Methodology-as-providing the=0pPA=with- :

- -“significant latitude-in-approving-or disproving (sic) costs..:" I*m not sure-that-this-is -—-.

7"'correct We “set out in s. 3 of Schedule ¢ in the OPA letter what is to be included in the =
Actual CAPEX. TCE claims that it is a "one-sided" mechanism, which it certainly is not,
since TCE and the OPA share deviations from the target on a 50/50 basis. TCE's comments are
not, however, an outright rejection of the target costing methodology.

6. TCE has an issue with testing ramp rates and sees it as being counterproductive, but
doesn't explain it's issue beyond that fact that it is a "new" requirement. TCE draws an
analogy to the CES contract, which the Replacement Contract will not be based upon. Being
able to ramp consistently is important for a peaking plant.



7. TCE indicates that the target CAPEX in the OPA letter is ~$65M less ‘than its "best
estimate" for the Replacement Plant. TCE has never clarified what the $42 M in CAPEX spend
in 2809 and 201@ are for in its model. I had raised the issue at our last meeting with TCE
and the question was never answered. The 2009/2016 CAPEX spend amounts from TCE are very
close to the estimated OGS sunk costs of $37 M. If there is double counting in the TCE model
for 0GS sunk costs, the difference if CAPEX is only about ~ $28M now.

8. With regard to the claimed sub-standard returns, using the parameters in the OPA letter
the IRR for the Replacement Project is 9.1%, and not 5.3%. Deb, Ronak and T will get
together Monday morning and see if we can figure out what TCE is getting at here.

9. TCE re-proposes a 3@-year contract term and NRRIF (% of the NRR to index) of 56%. We had
rejected both of these purported value propositions earlier.

18. TCE claims to have provided a "cash flow model” to the OPA. It provided a project pro
forma income statement for OGS in December 2016. There was no "model” in the sense that the
inputs to the model and calculation of the derived values was not disclosed to the OPA.

11. TCE wants either the NPV we used in our analysis or for us to disclose our model to them.
It might be time to tell them what NPV we used and why we used what we used.

12. TCE continually seems to conflate the notion of 0GS contract and 0GS project in terms of
its expectations for the financial value of the OGS contract. I think that we need to be
careful that we separate the two. Our offering of foregone 0GS profits is very near the full
value of the profits under the 0GS contract, i.e., excluding 0GS residual value. .

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

126 Adelaide St. West, Suite 1606
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (Fax).

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Aleksandar Kojic

‘From:

Sent:

To:

Cec:
Subject:
Attachments:

Importance:

Michael Killeavy .

May 2, 2011 8:09 PM

Sebastiano, Rocco; pivanoff@osler.com; Smith, Elliot; Susan Kennedy
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle
TCE Matter - Comparison Matrix of Settlement Proposals ...

TCE Matter - Comparison Matrix 2 May 2011.docx

High

**% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is a preliminary draft of a matrix comparing the various settlement proposals made

by the parties.

You can see that the 29 April 2011 TCE response to the 21 April 2011 OPA

letter, which outlines the government-instructed second counter-proposal, really does not
constitute a separate, identifiable settlement proposal.

Micﬁael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1669
Toronto, Ontario, M5H 1T1

416-969-6288 (office)
416-969-6871 (fax)
416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca




SETTLEMENT PROPOSAL COMPARISON MATRIX

R"IVQ__A_E:GED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION
ol _ TCE Response to
: Government-
, | OPA Counter- : Government-
-I‘I:'lifc';r'?g 025(?1' 1 i 1 Proposal ggar:t(;tfg r?;:zzl;? instructed Second | Comments
i | March 28, 2011 April 21, 2011 Counter-Proposal
pril <1, 29 April 2011
NRR covers capital costs, financing working
NRR L capital, returns, fixed monthly payment over life of
Net Revenue $16,900/MW-;r§ﬁbn1h $12,500/MW-month | $14,922/MW-month Unknown contract. Energy paid on a deemed dispatch.

Requirement

project.

Unknown

basis, this plant will operate less than 10% of the
time.

Contract
Capacity
(Annual Average)

. \ et i i e
Precedent for 25-year contrg

their value in the
a “nice to have”

Portlands Energy
Centre has option for additiohalifive years on the

20-year term.

LTEP indicates need for peak
KWCG; need at least 450 of summer peaking
capacity, average of 500 M{{/ifovides additional
system flexibility and reduces NRR on per MW
basis.

generation in

Sunk Cost Lump Sum Péy}irlea nt| Amortize over 25 Amortize over 25 Unknown $37mm currently being audited by Ministry of
Treatment of $37mm1§ | | years—no returns years — no returns Finance for substantiation and reasonableness.
ﬁ i Precedent — Portlands Energy Centre, Halton Hills,
‘ . . . . o and NYR Peaking Plant. Paid on a cost recovery
Gas/Electrical Payment in addm )T Payment in addition | Payment in addition to Unknown basis, i.e. no opportunity to charge an additional

Interconnections

to the NRRT

to the NRR

the NRR

risk premium on top of active costs. TCE estimate

‘is $100mm, * 20%.
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SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

TCE Proposal
March 10, 2011

OPA Counter-
Proposal
March 28, 2011

Government-
instructed Second

‘Couinter Proposal

April 21, 2011

TCE Response to
Government-
instructed Second
Counter-Proposal
29 April 2011

Comments

Capital
Expenditures
(CAPEX)

$540mm

$400mm

«: $475 mm

eamann
approvals risk

approvals

exemption. ‘:-an sunk costs if the

KW Peaking Plant
doesn't proceed
because of permitting
issues.

Unknown but we

suspect it is $540 mm

substantlatewhy Therefore we are still proposmg

Our CAPEX based on independent review by our
Technical Expert and published information on
other similar generation facilities. We have
increased it by $75mm; however, cannot really

payment for (1) sunk

costs and (ii) financial

value of the OGS
contract.

im - | OGS lost profits would cont

mﬂo,mﬂrkeaso_; (IE2

In the Government-Instructediebunter-proposal the
permitting risk is entirely tra 4 sterred to TCE;
however, the promise of findingicompensation of

’ﬁ&'és until another

option is found.
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Aleksandar Kojic

From: Ivanoff, Paul [Plvanoff@osler.com]

Sent: May 3, 2011 8:26 AM

To: Susan Kennedy

Cc: Michael Lyle; JoAnne Butler, Michael Killeavy, Deborah Langelaan; Sebastiano, Rocco
Subject: OPA - TCE [Privileged and Confidential]

Attachments: #20420450v4_L EGAL_1_ - v4 Common Interest Privilege Agreement, OPA.DOC;

WSComparison_#20420450v3_LEGAL_1_ - v3 Common Interest Privilege Agreement,
OPA-#20420450v4_LEGAL_1_ - v4 Common Interest Privilege Agreement, OPA.pdf

Susan,

Attached is a revised draft Cooperatidn and Common Interest Privilege Agreement between the OPA and Her
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline
highlighting the revisions. The main changes are as follows:

- April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: “To the extent that

exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties’
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the

Effective Date.”
- the definition of “Third Party” has been simplified.
- the definition of “Party” has been revised so as to remove the word “affiliates”,

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you
hear back from counsel on that front.

If you would like to discuss further, please give me a call.

.

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi@osler.com
Osler, Hoskin & Harcourt LLP

— BERE0 i CANAHATE PIARE S e s
~ .._Toronto, Ontario, Canada MEXABB .. ... o o . o el e o e s e e

This e-mail message is privileged, confidential and subjeci o



copyright. Any unauthorized use or disciosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiet et
soumis & des droifs d'auteur. Il est interdit de l'utiliser ou
de le divulguer sans autorisation.




COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1™ day of April, 2011 (the “Effective Date”).

BETWEEN:

rivileged

P>

=

0

ONTARIO POWER AUTHORITY
(“OP A”)

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”) '

RECITALS:

The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract”).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common inferests and joint or compatible
defences. '

The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

Dratt & |

i
it

amongst others, solicitor/client comumunication and/or communications made and
materials obtained or prepared in contemplation of litigation.

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined

LEGAL_1:20420450.4
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Draft & Privileged

-2

below) or as a result of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

@

(b)
(c)

(d)

“Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

“Effective Date” means the effective date as defined above.

“Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

“Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law .
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,

legal counsel, agents, consultants, experts or any other person or entlty actlng on
Ontario’s behalf), including but not limited to: -

(i)  information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(ii) communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iii)  any joint or several interview of prospectlve witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vii) communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and

LEGAL_):20420450.4
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(viii)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

) “TCE” has the meaning defined in paragraph A of the Recitals.

43} “Third Party"’ or “Third Parties” means any person or entity that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish. to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

3. The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

4, To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

5. The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

1 will not be asserted at any time by either Party as a waiver of any such
y 4
privilege or other rule of protection from disclosure.

rivileged

D

o _:_r.f..Dlsclosure “Of Prmleged lnformatlgp byihe Recemng Party to-Third Parties: w1thout the T
~ prior writteni consent of cotifsel for the Disclosing Party is expressly prohlblted Unles§

the disclosure is ordered by a court of competent jurisdiction or is otherwise required by

law. If disclosure of any Privileged Information is sought from a Receiving Party in any

arbitration, litigation or other legal proceedings, the Receiving Party {from whom

disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest

extent possible, all applicable privileges, immunities and protections against disclosure,

and shall immediately provide written notice of such legal proceedings to the Disclosing

Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged

|

|

|
o)
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Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafier, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
~obligation or duty to share any such mformatlon is created by this Agreement.

WITHDRAWAL

11.

12.

13.

14,

It -is- the mtent ‘of the Partjes that this Agreement ‘shall remain in effect until final

'resolutmn of the Claims, -either by 11t1gat1on ina final, non—appealable Judgment or

arbitral award or by a final negot1ated settlement, whlchever is later,

Notwithstanding the foregoing, any Party may withdraw from this Agreément by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice perlod requ1red by this pI'OVlSlOIl

Any withdrawal from this Agreement shall be prospeetwe in effect only and the
mthdrawmg Party and any Privileged Information made available by or to the othér Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest. -

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.

LEGAL_1:20420450.4



rivileged

WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreemert for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder. ( ‘

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties” common interests or under and in reliance upon this
Agreement. :

INJUNCTIVE RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Partjes in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overmght courier, with postage prepaid, addressed as
follows:

To:  Ontario Power Authority

e —.__Attention: Michael Lyle, General Counsel . . —.— o

D

E

Draft &

]'ZU ‘A‘delalde btreet We_s_t bmte ]'6'00 T L T T T T T T L LT L o T

" Toronte; Ofitario ~
MSH 1T1
Tel. No.: (416) 969-6035
Fax No.: (416) 967-1947
E-Mail: michael.lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy ‘
Attention: e

LEGAL_1:20420450.4
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GENERAL PROVISIONS

19.

20.

2].

22,

23.

24

25.

26.

27.

This Agreement shail be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be

invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of atly provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOQF, the Parties have executed this Agreement as of the date first

set forth above.

ONTARIO POWER AUTHORITY

By:

LEGAIL_1:20420450.4
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D

.

Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:

!

Draft & ;,
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COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1* day of _April, 2011 (the “Effective Dﬁte”).

BETWEEN:
ONTARIO POWER AUTHORITY
(“OPA”)
-and -~
HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)
RECITALS:

A. The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

B. The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could
arise with respect to which they have common interests and joint or compatible defences.

C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information, pool
their individual work product and cooperate in a joint defence effort.

gPriVi-leged

- D= - =CGooperation -in —such—a joint —defence-effort -will-necessarily-involve-the—exchange -of

amongst others, solicitor/client communication and/or — commuitications made  and
materials obtained or prepared in contemplation of litigation. :

E. In light of their common interest, and the fact that litigation by TCE against the OPA and
CG Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual

;-'l intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
Q privilege as a result of disclosure to each other of their Privileged Information (as defined

LEGAL_1:20420450-320420450 4
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Draft & Privileged

below) or as a resuit of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree
as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set
forth in this Section:
(@  “Claims” means any and all claims made or filed by TCE relating to, arising out of;

or in connection with the SWGTA Contract, and any and all-subsequent arbitration,
mediation, or litigation that arises out of any and all such claims.

(b)  “Effective Date” means the effective date as defined above.

(c)  “Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants;_and experts—ead
affiliates.

(d)  ‘“Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other pefson or éxntity acting on OPA’S behalf) and- Ontarlo (ot its employces legal
counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(i)  communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iii)  any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

) the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

LEGAL_1:20420450-320420450.4
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(vil) - communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and

(viii)  any other material, communlcatlons and information . which would
otherwise be protected from disclosure to ’Ihn'd Parties.

. ()  “TCE?” has the meaning defined in paragraph A of the Recitals.

® “Thn*d Party” or “Thlrd Parties” means any person or entlty that is not;—with

e%hex%e—&ﬂd-—m{%mﬁ-hm&a&eﬂ— a Pag Thzrd Party mcludes TCE theu'

employees, agents, counsel, subcontractors, consultants, experts or any other
person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish to
cooperate with each other in respect of the defence of the Claims, and due to the anticipated
litigation with TCE, wish to share between them Privileged Information without risk of
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold
such Privileged Information protected from disclosure. '

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Patty (the “Disclosing Party”) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

w

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by..

it

1
|

Privileged

“svithoutprejudice privilege; or anly other applicable rile of privilege or confidentiality: -

(i)  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable privilege
or other rule of protection from disclosure; and

(ii)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

LEGAL,_1:20420450.320420450.4
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COOPERATION
10.

4

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law.
If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged
Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms,
unless both Parties consent in writing or unless compelled by order of a court or arbitral
tribunal. :

The Parties acknowledge and agree that their common interest in the defence of the Claims
and their intention that no waiver of privilege shall result from their exchange of Privileged
Information between them shall in no way be affected or deemed to be negated in whole or
in part by the existence now or in the future of any adversity between the Parties relating to
or arising out:of the SWGTA Contract, whether -in connection with the Claims or
otherwise, and that any such adversity shall not affect this Agreement.

The Partles shall c00perate in respect of the defence of the Clanns mcludmg prov1d1ng
access to information, materials and employees as may be reasonably necessary from time
to time, as the case may be, proyided that each of the Parties reserves the right to determine
What information will be shared and undef what circumistanices, and no obligation or duty
to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

It is the intent of the Parties that this Agreement shall remain in effect until final resolution

of the Claims, either by litigation in a final, non—appealable judgmient or ar‘mtral award or
by a final negotiated settlement, Whlchever is Iater ‘

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the othet Party, which 20 days is calculated
beginning on the day after’ thé notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
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Privileged .
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prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any. respect in relation to the SWGTA
Contract, adverse in interest.

14.  On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the -
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to the
Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST

15.  The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including for
certainty the Party’s counsel’s law firm and any partner or associate thereof) after a Party
has withdrawn from this Agreement for any reason, including without limitation, due to
any conflict of interest which arises or becomes known to the withdrawing Party after the
Effective Date, adversity between the Parties or any other reason whatsoever based on this
Agreement or the cooperation and disclosure of Privileged Information hereunder.

16.  The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship
between counsel for Ontario and the OPA, as a result of any communications, sharing of
Privileged Information, cooperation or any other action taken in furtherance of the Parties’
common interests or under and in reliance upon this Agreement.

INJUNCTIVE RELIEF

17.  The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18, All notices .and_other communications.between the Parties, -unless..otherwise-specifically . - ——— ..

_.___provided, shallbe in writing and deemed fo have been duly given when deliveredinperson - ..~ — . _

-or telecopied or delivered by overnight courier, with postige prepald -addresséd as follows:
To:  Ontario Power Authority
Attention: Michael Lyle, General Counsel
120 Adelaide Street West, Suite 1600

Toronto, Ontario
MSH 1T1
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Draft & Privileged

Tel. No.: (416) 969-6035
Fax No.: (416) 967-1947
E-Mail: michael.lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy
Attention: ®

GENERAL PROVISIONS

19.

20.

21.

22,

93,

24.

23.

26,

27.

This Agreement shall be construed in accordance with the laws of the Province of Ontario
and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with
respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the
remaining provisions shall not in any way be affected or impaired thereby.

Any fajlure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly or
by implication fo create a duty of loyalty between any counsel and anyone other than the
client of that counsel

This Agreement contains the entire understanding of the Parties with respect to the subject
matter hereof. There aré no other oral understandings, terins, or conditions @nd neither
Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings-contained in this Agrccmeht are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent
of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective successors
and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set
forth above.

ONTARIO POWER AUTHORITY

By:

Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:

Privileged

1
1
I

=
4w
o
-
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Aleksandar Kojic

From: " Michaetl Killeavy

Sent: May 3, 2011 8:35 AM

To: Deborah Langelaan; Ronak Mozayyan
Subject: FW: TCE Arbitration

Attachments: TCEarbitration.ppt .

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6238

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Robert Godhue On Behalf Of Michael Lyle
Sent: May 3, 2011 8:34 AM

To: Michael Killeavy

Ce: Susan Kennedy; Michaef Lyle

Subject: TCE Arbitration

Good Morning All,
Mike Lyle will be in meetings all day but can be pulled out if necessary.

-Robert

Robert Godhue

Administrative Assistant to
Michael Boll,

Caroline Jageman and

Susan H. Kennedy
Corporate/Commercial Law Group
Ontario Power Authority

L TA162969-6058 T T T T T
Robert.Godhue@powerauthority.on.ca




Process!Going Forward

« Commun
desire 1o
resolutlJ
to resol\/

ications from TCE counsel have indicated
liscuss ways to move forward with dispute
process in parallel with continuing negotiations
matter |

» TCEs attemptlng to pursue three tracks:

l
[ ;
JtL :
|

. » Getting 60 day “clock” to commence Ilt:gat|on against Crown

ticking by service on Crown of notice of proceedings against 1 the _
Crown

» Opening discussions on the terms of reference for an arbitration -
» Continuing negotiations re substantive matters

powan mrnnmw




Arbitration - Benefits for TCE

* From perspective of,_jlf:CE,jthere are some key potential
advantages to arbitration over litigation:

» Gan seek to negotiate scoped terms of reference limiting
arbitration to determining quantum of financial loss

» Private arbitration of bénefit to TCE

» Arbitration-will-provide speedier resolution

2 ONTARIO

POWER AUTHORITY 1 _J
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» Arbitration between OPA and TCE with Crown not a party (TCE
has indicated interest in having Crown party to arbitration) -

» Arbitration to be final settlement of all claims against OPA and .
Crown (rules out separate litigation against Crown for tort of |
interference with contractual relations)

» Arbitration should address OPA argumenfs that damages for
financial loss are not payable because of exclusion of liability

clause in contract and the regulatory hurdles that were facing the
project

3 - ONTE *-RIO

POWER AUTHORITY |



KWCG Project

 Arbitration will only address issue of fmanmal loss for
OGS project -

» Key differences remain related directly to KWCG project
including capital expenditures and permitting risk

+ OPA and Government (through directive power) will
have to decide whether to continue negotiation of KWCG
contract or have KWCG project procured through a
competitive process (Note: unclear what impact later
option will have on TCE s willingness to arbitrate OGS
financial loss)

: ~ ONTARIO®?

POWER AUTHORITY {_#




Aleksandar Kojic

From; Robert Godhue on behalf of Michael Lyle

Sent: May 3, 2011 8:34 AM

To: Michael Killeavy :

Cc: Susan Kennedy, Michael Lyle
Subject: - : TCE Arbitration
Attachments: TCEarbitration.ppt

Good Morning All,
Mike Lyle will be in meetings all day but can be pulled out if necessary.
-Robert '

Robert Godhue

‘Administrative Assistant to

Michael Boll,

Caroline Jageman and

Susan H. Kennedy

Corporate/Commercial Law Group

Ontario Power Authority '

416-969-6058
Robert.Godhue@powerauthority.on.ca
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Proce391 Going Forward

- Commun
desire tc

cations from TCE counsel have indicated

Jiscuss ways to move forward with dispute

resoluthn*i process in parallel with continuing negotiations

to resolv"% matter

. TCE is at|

lempting to pursue three tracks:
» Gefting 80 day “clock” to commence litigation against Crown

ticking by service on Crown of notice of proceedlngs against the

Crown

» Openlng discussions on the terms of reference for an arbitration
» Continuing negotiations re substantive matters |
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Arbitration - Benefits for TCE

» From perspective of TCE, there are some key pbtential
advantages to arbitration over litigation:

» Can seek to n_;e?_gotia’gﬁe scoped terms of reference limiting
arbitration to determining quantum of financial loss

» Private arbitration of benefit to TCE

» Arbitration will-provide speedier resolution

2 ONTARIOf

POWER AUTHORITY |_#



Arbitration — OPA Perspective

. OPA will
arbitrati@éﬁ

a

ttempt to negotiate three key points in
terms of reference:

» Arbitration between OPA and TCE with Crown not a party (TCE
has indicated interest in having Crown party to arbltratlon)

» Arbitration to be final settlement of all claims against OPA and
Crown (rules out separate litigation against Crown for tort of
interference with contractual relations)

» Arbitration should address OPA arguments that damages for
financial loss are not payable because of exclusion of liability
clause in contract and the regulatory hurdles that were facing the
project

: ' onmnw-‘

POWER AUTHORITY |




KWCG Project

 Arbitration will only address issue of financial loss for
OGS project

. Key drfferences remarn related drrectly to KWCG prOJect

« OPA and Government (through d|rect|ve power) will
have to decide whether to continue negotiation of KWCG
contract or have KWCG project procured through a
competitive process (Note: unclear what impact later
option will have on TCE s willingness to arbitrate OGS
financial loss)

ONTARIO ?.

POWER AUTHORITY |_J




Aleksandar Kojic

From: Michael Killeavy
Sent: May 3, 2011 8:49 AM
To: JoAnne Butler
Subject: FW: TCE Arbitration
Attachments: TCEarbitration.ppt
FY!

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Robert Godhue On Behalf Of Michael Lyle
Sent: May 3, 2011 8:34 AM

To: Michael Killeavy

Cc: Susan Kennedy; Michael Lyle

Subject: TCE Arbitration

Good Morning All,

Mike Lyle will be in meetings all day but can be pulled out if necessary.

-Robert

Robert Godhue

Administrative Assistant to
Michael Boll,

Caroline Jageman and

Susan H. Kennedy
Corporate/Commercial Law Group

CAT6BE9-E05E T T T T
Robert.Godhue@powerauthority.on.ca




Process Going Forward

«  Communl

desire to

resolutior
e matter

!
to resolv

. TCEis 4

|

ations from TCE counsel have indicated
discuss ways to move forward with dispute:
process in parallel with continuing negotiations

Y o =2

empting to pursue three tracks:

» Getting 60 day “clock” to commence litigation against Crown
ticking by service on Crown of notice of proceedings against the
Crown

» Opening discussions on the terms of reference for an arbitration
» Continuing negotiations re substantive matters "
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Arbitration - Benefits for TCE

* From perspective of 'IjCE,‘there are some key potential' |
advantages to arbitration over litigation:

» Can se}ék to h;cé,gotiate scoped terms of reference limiting
arbitration to determining quantum of financial loss

» Private arbitration of benéﬁt to TCE

» Arbitration willprovide speedier resolution
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Arbitrati%tjal_%\ — OPA Perspective

« OPA Wl|| attempt to negotiate three key points in
arbltratlon terms of reference:

» Arbitration between OPA and TCE with Crown not a party (TCE
has indicated interest in having Crown party to arbitration)

» Arbitration to be final settliement of all claims against OPA and
Crown (rules out separate litigation against Crown for tort of
i mterference with contractual relations)

Et » Arbitration should address OPA arguments that damages for
financial loss are not payable because of exclusion of liability

clause in contract and the regulatory hurdles that were facing the
project -

w
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KWCG Project

 Arbitration will only address issue of financial Ioss for
OGS project |

+ Key differences remain related directly to KWCG project
including capital expenditures and permitting risk

* OPA and Government (through directive power) will
have to decide whether to continue negotiation of KWCG
contract or have KWCG project procured through a

competitive process (Note: unclear what impact later
option will have on TCE S Wllllngness to arbitrate OGS

financial loss)
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Aleksandar Kojic

From: Ivanoff, Paul [Plvanoff@osler.com]

Sent: May 3, 2011 11:10 AM

To: Michael Killeavy :

Cc: Deborah Langelaan, JoAnne Butler; Sebastiano, Rocco; Susan Kennedy, Smlth Elliot
Subject: RE: TCE Matter - IPSP Q&A Document ..

Michael,

Please see our revised suggested wording below.

“TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs, if any,
associated with the disposition of the SWGTA contract are undetermined at this time. "

Eﬂ.

Paul Ivanoff
Partner

416.862.4223 DIRECT
416,862.6666 FACSIMILE
pivanoff@osler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188

=

From: Michael Killeavy [mailto:Michael. Killeavy@powerauthority.on.ca]
Sent: Friday, April 29, 2011 9:59 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy
Cc: Peborah Langelaan; JoAnne Butler

Subject: TCE Matter - IPSP Q&A Document ....

Importance: High

*#* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

""-“'I have‘beenhaskeﬂ"to-he’ip‘answer‘thvfc‘lInwmg"questromhatwﬂl bE‘mclﬁdEd‘m‘a“Q‘&A‘ﬂﬁtﬁﬁEﬁf‘fﬁ’f'fh‘E“IPSP‘?:‘U“Eﬁlfﬂﬁ'Gﬁg"The

“defences we mlght have in any “arbitration or 11t1gat10n‘7

Question: "We haven’t heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its covered by the
IPSP, what financial impact will cleaning up that mess and building the transmission that the Southwest GTA now needs have on

ratepayers?"

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA confract. The costs associated
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the

OGS is in the IPSP and the Tx part of the question]

Thank you,
Michael



Michael Killeavy, LL.B.,, MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis a des droits d'auteur. |l est interdit de I'utiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From: Michae! Killeavy

Sent: May 3, 2011 11:47 AM

To: 'F’Ivanoff@osler com’ ' '

Cc: - Deborah Langelaan JoAnne Butler; 'RSebastlano@osIer com'; Susan Kennedy,
'ESmith@osler.com’

Subject; : Re: TCE Matter - IPSP Q&A Documenit ....

Thx.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-569-6288 {office)
416-969-6071 (fax)

416-520-9788 (celi)

Michael killeavy@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osier.com]

Sent: Tuesday, May 03, 2011 11:10 AM

To: Michael Killeavy

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco <RSebastiano@osler.com>; Susan Kennedy; Smith, Elliot
<ESmith@osler.com>

Subject: RE: TCE Matter - IPSP Q&A Document ....

Michael,
Please see our revised suggested wording below.

“TransCanada and the OPA4 are currently discussing the disposition of the SWGTA contract. Costs, if any,
associated with the disposition of the SWGTA contract are undetermined at this time.”

Paul lvanoff
_ Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188




From: Michael Killeavy [mailto:Michael. Kllfeaﬂ@gowerauthorn_:x on.ca]
Sent: Friday, April 29, 2011 9:59 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elfiot; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - IPSP Q&A Document ..

Importance: High

*#% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *#*

I have been asked to help answer the following question that will be included in 2 Q&A document for the IPSP consultations. The
question and my proposed answer are below. Can you please review my answer and advise if it poses any problems vis-a-vis any
defences we might have in any arbitration or litigation?

Question: "We haven’t heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its covered by the
IPSP, what financial impact will eleaning up that mess and building the transmission that the Southwest GTA now needs have on
ratepayers?"

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA contract. The costs associated
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the
OGS is i the IPSP and the Tx part of the question]

Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5SH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy(@powerauthority.on.ca

Fededeodek drie

This e-mail message is privileged, coniidential and subject to
copyright. Any unauthorized use or disclosure is prohibited. -

Le contenu du présent courtiel est privilégié, confidentiel et
soumis a des droits d'auteur. |l est interdit de ['utiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From: » Michael Killeavy

Sent: May 3, 2011 11:47 AM

To: Barbara Ellard

Subject: Fw: TCE Maiter - IPSP Q&A Document ...
Here you go.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6283 (office)
416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@ powerauthority.on.ca

From: Ivanoff, Paul [mailto:Plvanoff@osler.com]
Sent: Tuesday, May 03, 2011 11:10 AM

To: Michael Killeavy

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco <RSebastiano@osler.com>>; Susan Kennedy; Smith, Elliot

<ESmith@osler.com>
Subject: RE: TCE Matter - IPSP Q&A Document ...

Michael,

Please see our revised suggested wording below.

“TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs, if any,
associated with the disposition of the SWGTA contract are undetermined at this time.”

(x

L L L e A e L I

“Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi@oster.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8




From: Michael Killeavy [maitto:Michael Killeavy@powerauthority.on.ca}
Sent: Friday, April 29, 2011 9:59 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy

Cc: Deborah Langeélaan; JoAnne Butler

Subject: TCE Matter - IPSP Q&A Document ....

Importance: High

*#* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ik

I have been asked to help answer the following question that will be included in a Q&A document for the IPSP consultations. The
question and my proposed answer are below. Can you please review my answer and advise if it poses any problems vis-a-vis any
defences we might have in any arbitration or litigation?

Question: "We haven’t heard yet what the cost will be for the failed Oakville Gererating Station. Whether or not its covered by the
IPSP, what financial impact will cleaning up that mess and building the fransmission that the Southwest GTA now needs have on

ratepayers?"

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA confract. The costs associaied
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the
OGS is in the IPSP and the Tx part of the question]

Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca

drctete e doioirkoi

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courrie! est privilégié, confidential et
soumis & des droits d'auteur. H est interdit de l'utiliser ou
de e divulguer sans autorisaiion.




Aleksandar Kojic

From: Michael Killeavy

Sent: May 3, 2011 11:59 AM _

To: 'Sebastiano, Rocco'; 'Ivanoff, Paul’; 'Smith, Elliot'; Susan Kennedy
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle
Subject: TCE Matter - Comparison Matrix of Settlement Proposals ...
Attachments: TCE Matter - Comparison Matrix 2 May 2011.docx

*#%¥ PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *¥*

Attached is a revised draft of a matrix comparing the various settlement proposails made by the parties. it also has a
number of potential questions to ask about the 29 April 2011 letter from TCE.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)




May 3, 2011

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF
- LITIGATION

TCE Matter
OBSERVATIONS

1) This matter is clearly not a commercial discussion anymore. The conversation is
around strategies and tactics to see “who blinks first”, ie. Government for fear of
litigation and thereby, instructing the OPA to accede to TCE’s demands through a
further proposal or TCE for fear of litigation and mindful of the long term
relationships and numerous contracts that they currently have through the OPA.
The clock has effectively started ticking through TCE’s notice to Government to
commence litigation within 60 days. Offer was sent on April 27, 2011.

2) The OPA Commercial Team has prepared a government instructed counter offer
which has been authorized by the Board as our limit as to when we start to
completely erode rate payer value. We cannot and will not move further to meet

" TCE’s demands unless we are directed to do so.

3) TCE submitted a proposal on March 10, 2011, and submitted a subsequent letter
on April 30 where they have not backed down in any way from their original
value proposition, indeed, it could be said that they have asked for further
premiums be asking to be absolved of all permitting matters and reducing their
turbine output from previous correspondence. See Comparison Matrix.

4) It is time to commence arbitration discussions with TCE so as to determine to
what course the arbitration will take and is it with or without the KWCG plant and
just exclusive to the OGS lost profits.

5) The question remains do we continue to pretend to work towards a commercial
settlement by asking for clarifying questions or do we simply stop commercial
matters and move it directly to the Legal Department. Two draft letters are
attached depending on which strategy pursued.

- ’"REGOH Zn[E]VDATIONS_ O P PN S

1) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

2) Ask one round of clarifying questions from TCE; however, this will not impact or
drive us towards sending another counter proposal. Draft Letter 1A.



OR

3) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

4) Send a clear message that since they are unwilling to move on their proposal that
all commercial discussions will end and only the legal dispute mechanisms of
arbitration or litigation will be pursued. Draft Letter 1.

Items in Bold are send as Attachments to this Memo.



SETTLEMENT PROPQOSAL. COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

TCE Proposal
March 10, 2011

OPA Counter-Proposal
March 28, 2011

Government-instructed
Second Counter Proposal
April 21, 2011

TGE Response to
Government-instructed
Second Counter-Proposal
29 April 2011

Comments -

NRR NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of
Net Revenue $186,900/MW-month $12,500/MW-month $14,922/MW-month Unknown confract. Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the
Requirement fime.
Financing Unknown Asstumed 7.5% Cost of TCE claimed “unleveraged” Unknown TCE can finance/leverage how they want to increase NPV of project. We have assumed in
Assumptions nxn Equity, all equity project. discount rate of 5.25% second proposal what we believe that they would use.
We believe that TCE obtains all their vaiue in the first 20 years. 10 Year Option is a “nice to
20 Years + Option for 10- 20 Years + have” sweetener.
Contract Term Year Extension 25 Years 25 Years Option for 10-Year Extension.] Precedent for25-year confract. — Portlands Energy Centre has option for additional five years on
the 20-year ferm.
Contract Capaci LTEP indicates need for peaking generation in KWCG; need at least 450 MW of summer
apacity 450 MW peakmg capacity, average of 500 MW provides addrtlonal system flexibility and reduces NRR on

(Annual Average)

450 MW

Sunk Cost Lurnp Sum Payment of 5. -
Treatment $37mm $37m itFinance for substantiation and reasonableness.
. . - Prece Hiils, and NYR Peaking Plant. Paid on a cost

:BasIElectnca_ll Payment in ad'gmon to the recovery n additional risk premium on top of active costs.
nterconnections NR TCE esﬁaters $100mm, * 20%.

. o |.our CABEX based on independent reviewibizour Technical Expert and published information
gap 'taa.t 3540 Unknoy 2?;';2'2?5;; 5mn oth milar generation facilities. We increased it by $75mm; however, cannot realty
();(ngxl ures mm. % that it is $540 m%ﬁ %bsta 1ate why, Therefore, we are still 3l5e posing a target cost on CAPEX where
( ) ' mg 1ncreases/decreases are shared. : :
Operational . T . . .

. - e _ TCE has given us limited insights into their operating expenses.

:Egg;;t)irtures Littie Visibility - Reasonable Reasonable Unknown We have used advice from our technical consultant on reasonable OPEX estimates.

Assistance/Protection from

We would approach

__mitigating Planning-Aet:—| _—_G_Q,yemment to:prev:de.
——f—rapprw* ls rrs &

Ianmng

No government assistance
with permitting and
approvals combined with a

f_ﬁrﬁgb?atere**'é—s;_"
"ﬁcorﬁﬁéﬁéﬁﬁdsunkf
-“costs if the K-W Peaking”
Plant doesn’t proceed
because of permitting
issues,

TCE is willing to accept
permitting risk provided that it
has a right to (a) terminate

(B receiveaiump sum. |
| —payment for{i)-surtk 1tfor-{i)sunk costs
-{and (i financial value of the
OGS contract. This would
apply to any and all permits,
not just those issued under

good faith abligation to-——| - ne Replacement Contrack -

Jnihé Goxemmcnt-insrructed counter-pmposa! the permtttmg rrsk is eﬂrre?y transferred to TCE

however “the-promiga of finding compensatlon of OGS lost profits would continues unfil another
option is found.

the Planning Act.




5. Can you please specify your concerns about testing ramp rates for the Replacement Plant?

. Thep proposed target costmg methodo
. 2011 letter where you state that it is *

SETTLEMENT PROUPUDAL wus musie — .o

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

Questions

Please clarify the Annual Average Contract Capacity (“AACC”") used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, which
indicates seasonal capacities of: 510 MW, 481.5 MW, 455.9 MW 475 MW. These yield an Annual Average Contract Capacity of 481 MW.

Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March 2011 ﬁnancmg miodel assumptions, which were shared with ]oAnne Butler of the OPA? These amounts total to $42 million. We
believe that these amounts are actually OGS sunk costs. Is this correct" .

Please clarify TCE cost of capital used in its financial model, 1nclud1ng how 1t is arrwed at, i e, proportlon and cost of bm‘h debt and equity portions.

Please clarify the NRRIF used in your financial model? In your 29 Aprll 2011 ]etter to Cohn Andersen, you mentloned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, which

‘were shared with joAnne Butler of the OPA, you indicate 20%.

do not understand your comment in your 29 April

In your letter of 29 April 2011 you mep

6. the project, not the model where the modeling
assumptions and calculations are dis
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Aleksandar Kojic

From: . Chuck Farmer

Sent: May 3, 2011 1:19 PM

To: : Barbara Ellard
.Ce: Michae! Killeavy

Subject: RE: TCE Matter - IPSP Q&A Document ....
Thanks,

Chuck Farmer

From: Barbara Ellard

Sent: May 3, 2011 1:18 PM

Ta: Chuck Farmer

Subject: Fw: TCE Matter - IPSP Q&A Document ....

Please see below.

From: Michael Killeavy

Sent: Tuesday, May 03, 2011 11:47 AM

To: Barbara Ellard

Subject: Fw: TCE Matter - IPSP Q&A Document ....

Here you go.

Michael! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-5788 (cell)
Michael.killeavy@powerauthority.on.ca

““=From: Ivanoff, Paul [Malto:PIvanot@osler.c

" "Sent: Tuesday, May.03, 2011 1L:0 AM - . _ I e S+ S Ot S s

To: Michael Killeavy
Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco <RSebastiano@osler.com:>; Susan Kennedy; Smith, Elliot

<ESmith@asler.com>
Subject: RE: TCE Matter - IPSP Q&A Document ....

Michael,

Please see our revised suggested wording below.



“TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs, if any,
associated with the disposition of the SWGTA contract are undetermined at this time. "

B

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

X

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Friday, April 29, 2011 9:59 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - IPSP Q&A Document ..

Importance: High

**#¥ PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *#*

1 have been asked to help answer the following question that will be included in a Q& A document for the IPSP consultations. The
question and my proposed answer are below. Can you please review my answer and advise if it poses any problerns vis-a-vis any
defences we might have in any arbitration or litigation?

Questlon "We haven’t heard yet what the cost will be for the failed Oakville Generating Station. Whether or ot 1ts covered by thel oo
IPSP, what financial impact will cleaning up that mess and building the transmission that the Southwest GTA now néeds have 6n
ratepayers?"

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA contract. The Costs associated
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the
OGS is in the IPSP and the Tx part of the question]

Thank you,
Michael

Michae} Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca




Aleksandar Kojic

From: JoAnne Butler

Sent: May 3, 2011 2:32 PM

To: A Deborah Langelaan; Michael Killeavy
Subject: TCE Information for Tomorrow's Meeting

Aftachments: TCEarbitration.ppt; TCEMay3DRAFT 1.doc; TCEMay3DRAFT 1A.doc; TCE Matter-
. Comparison Matrix 2 May 2011.docx; TCEObservationsRecommendationsMay 3.doc

Deb, MK — would weicome changes/comments before | send off to Colin and rest of team later....please start with
the TCE Observations Recommendations note....I can meet after 3:30 PM if you want....

.JCB

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION
| have compiled in this email all that material that we have available for tomorrow's Exec meeting.

They include two draft response letters to Alex Pourbaix, an extension of our current matrix on proposals, some slides
from Legal on arbitration and a document on observations/recommendations. All would require some sort of legal view
before being sent to anyone beyond the OPA.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1800
Toronte, Ontaric MSH 1T1

416-969-6005 Tel.
416-969-8071 Fax.
joanne.bufler@powerauthority.on.ca




Process Going Forward

»  Communications from TCE counsel have indicated
desire to discuss ways to move forward with dispute
resolutiifn process in parallel with continuing negotiations
to resolve matter |

P e, ¥

- TCE is attempting to pursue three tracks:

» Getting 60 day “clock” to commence litigation against Crown
b a| ticking by service on Crown of notice of proceedings against the
w L Crown |
» Opening discussions on the terms of reference for an arbitration
o » Continuing negotiations re substantive matters

i ) ONTARIO f

POWER AUTHORITY }_#




Arbitration - Benefits for TCE

» From perspective of TCE, there are some key potentlal
advantages to arbltratlon over litigation:

» Can seek to negotlate scoped terms of reference limiting
~ arbitration to détermining quantum of financial loss

» Private arbitration of benefit to TCE

» Arbitration will-provide speedier resolution

2 ONTARIO

POWER AUTHORITY {_f



Arbitrat ‘b

OPA wm ;+
arbltratlo‘n

m — OPA Perspective

ttempt to negotiate three key points in
terms of reference:

» Arbitration between OPA and TCE with Crown not a party (TCE
‘has indicated interest in having Crown party to arbltration) |

| » Arbitration to be final settlement of all claims against OPA and

Crown (rules out separate litigation against Crown for tort of
“interference with contractual relations) S

» Arbitration should address OPA arguments that damages for
financial loss are not payable because of exclusion of Ilablhty |
clause in contract and the regulatory hurdles that were facmg the
pro;ect

> ONT '_’RIO

POWER ﬁﬂTHGRlﬂ




KWCG Project

+ Arbitration will only address issue of financial loss for
OGS project |

« Key differences remain: related directly to KWCG project
Including capital expendltures and permitting risk

« OPA and Government (through directive power) will
have to decide whether to continue negotiation of KWCG
contract or have KWCG project procured through a
competitive process (Note: unclear what impact later
option will have on TCE s willingness to arbitrate OGS
financial loss)

4 ONTARIO #

POWER AUTHORITY 1 _/



DRAFT 1

PRIVILEGED AND CONFIDENTIAL —~PREPARED IN CONTEMPLATION OF
LITIGATION

May 3,2011

Dear Alex,

Thank you for your letter dated April 29, 2011. We are very disappointed that your letter
does not really constitute a separate, identifiable settlement proposal. Indeed, it seeks
only to confirm and amplify your asks in your proposal of March 10, 2011
In light of that, I have requested that our commercial team move this file to our legal
team, who will be contacting your legal counsel to pursue arbitration of this issue. It is

apparent that a two pronged approach will have no continued value add,

Sincerely,

Colin Andersen




DRAFT 1A
PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF
LITIGATION

May 3, 2011
Dear Alex,

Thank you for your letter dated April 29, 2011. We are very disappointed that your letter
does not really constitute a separate, identifiable settlement proposal. Indeed, it seeks
only to confirm and amplify your asks in your proposal of March 10, 2011.

However, we have some questions to seek clarifications on your proposition as follows:

1. Please clarify the Annual Average Contract Capacity (“AACC”) used in the TCE
model? We are in receipt of the revised Schedule B to the Implementation
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract
Capacity of 481 MW,

2. Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March
2011 financing model assumptions, which were shared with JoAnne Butler of the
OPA? These amounts total to $42 million. We believe that these amounts are
actually OGS sunk costs. Is this correct?

3. Please clarify TCE cost of capital used in its financial model, including how it is
arrived at, i.e., proportion and cost of both debt and equity portions.

4, Please clarify the NRRIF used in your financial model? In your 29 April 2011
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March
2011 financing model assumptions, which were shared with JoAnne Butler of the
OPA, you indicate 20%.

2. Can _you please spe01fy your concerns about testing ramp rates for the R —

6 The proposed target costmg methodology prov1des for both the TCE and the OPA
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not
understand your comment in your 29 April 2011 letter where you state that it is
“one-sided”?

7. In your letter of 29 April 2011 you mention that TCE has shared its cash flow
model with the OPA. Actually, you shared a pro forma income statement for the



project, not the model where the modeling assumptions and calculations are
disclosed. Can you please share the entire model with us?

While we can continue 1o fry and resolve the commercial terms, we will be contacting
your legal counsel to pursue potential legal resolution of this issue.

Sincerely,

Colin Andersen



Aleksandar Kojic

From: Michael Killeavy

Sent: May 3, 2011 3:11 PM

To: - , JoAnne Butler; Deborah Langelaan -
Subject; RE: TCE Information for Tomorrow's Meeting

Attachments: MK_EDITS-TCEObservationsRecommendationsMay 3.doc; MK_EDITS-TCEMay3DRAFT

1.doc; MK_EDITS-TCEMay3DRAFT 1A.doc

JoAnne,

- I have made a few suggestions on the drafting, but not the substance. As we discussed there are two options: proceed
to discuss arbitration with parallel track settlement discussions continuing; and proceed to discuss arbitration without
continuing settlement discussions.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H iT1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: May 3, 2011 2:32 PM

To: Deborah Langelaan; Michael Killeavy
Subject: TCE Information for Tomorrow's Meeting

Deb, MK — would welcome changes/comments before | send off to Colin and rest of team later....please start with
the TCE Observations Recommendations note....1 can meet after 3:30 PM if you want....

JCB

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION

==L -have-compiled-inthis-emaii-all-that-materal-that we-have-available for-fomorrow's-Fxecmeeting —

~ They include two draft response lefters to Alex Pourbaix, an extenision of our current matiix on proposals, some slide
from Legal on arbitration and a document on observationsfrecommendations. All would require some sort of legal view
- before being sent to anyone beyond the OPA.

JCB

JoAnne C. Butler

Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1



416-069-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthority.Qn.ca



SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

. CE Response to
TCE Proposal QOPA Counter-Proposal g:::rgnéinl::& it;l;zte;ls al Government-instructed Comments
March 10, 2011 March 28, 2011 A r'121 2011 P Second Counter-Proposal
prit a1, 29 April 2011
NRR . ' - NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of
Net Revenue $16,900/MW-month $12,500/MW-month $14,922/MW-month Unknown contract. Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the
Requirement fime.
Financing . Unknown Assumed 7.5% Cost of TCE claimed “un!everéged" Unknown TCE can finance/leverage how they want to increase NPV of project. We have assumed in
Assumptions Equity, all equity project. discount rate of 5.25% second proposal what we believe that they would use.
We believe that TCE obtains zll their value in the first 20 years. 10 Year Option is a "nice to
20 Years + Option for 10- 20 Years + have” sweetener.
C A . . . -
ontract Term Year Extension 25 Years 25 Years Option for 10-Year Extension.| Precedent for25-year contract. — Portlands Energy Centre has option for additional five years on
‘ the 20-year term.
Contract Capacity ' : LTEP indicates need for peaking generation in KWCG; need at ieast 450 MW of summer
(Annual Average) 450 MW 500 MW 481 MW , 450 MW peaking capacity, average of 500 MW provides additional system flexibility and reduces NRR on
. per M\zb 2
-Sr:.]e'::rg:stt Lump S;:r;z?':?grment of o;zszsyea ¢ : : i i inistry inance for substantiation and reasonableness.
. . " , . - _ o : S _ Portlands-Energy Centre, Ha to%Hllls, and NYR Peaking Plant. Paid on a cost
ﬁ?ﬁ:ﬂ?ﬁ:‘?ﬁ:’ns Payment |nNa|a2déi ftion to the . g tmN?-\fjgltlon toth = L i 35 ypportunity to chargefan additional risk premium on top of active costs.
g ‘ o T mm, * 20%.
Capital =X based on independent review:by, our Technical Expert and published information
. X N milar generation facilities. We have increased it by $75mm; however, cannot really
Fg R;E‘;g ures $540mm hf?errzfﬁggqgttﬁ ; 3352% rr?*l Substaptiate why. Therefore, we are still sing a target cost on CAPEX where
, ”gﬁreas%ecreases are shared.
Operational ' . N . . ,
. ; - TCE has given us limited insights into their operating expenses.
:Egg;;;htures Little Visibility Reasonable Reasonable Unknown We have used advice from our technical consuitant on reasonable OPEX estimates.
. TCE is willing to accept
No %voi:he ;’;T;E:iﬁsséit:nce permitting risk provided that it
approvals combined with a ?}f ss rlglht o (a)tt%rmltnat?
. L e Replacement Contrac
Assistance/Protection from G‘é\(fz::i?;le[z?\f t%pr(;s\(;’irclie goo:efagrtti :tl;l%a(z;gn to and (b) receive a lump sum | In the Government-instructed counter-proposal the permitting risk is entirely transferred to TCE;
|.Other_ ..t _mitigating Planning Act Planning-Act-a P ovals——|-—com etgLs ation-and-sunk— payment for (i) sunk costs | however, the promise of finding compensation of OGS lost proﬁts would contlnues untll another
o approvals FSK™ ng PR P and (i} financial-value of the [ option s found: - —=
S S ‘...V._,_m_exempt!on_____comsﬁ the K-W Peaking
s i - e e Plant doesn't proceed-—— ~OGS-gontract: This would ™| = T TR T T
because of permitting apply to any ar}d all permits,
issUes not just those issued under
' the Planning Act.

Page 1 of 2



SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

Questions

Please clarify the Annual Average Contract Capacity (“AACC") used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, whlch
indicates seasonal capacities of: 510 MW; 481.5 MW; 455.9 MW, 475 MW. These yield an Annual Average Contract Capac1ty of 481 MW,

Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March 20 11 ﬁnancmg model assumptlons which were shared with JoAnne Butler of the OPA? These amounts total to $42 million. We
believe that these amounts are actually OGS sunk costs. Is this correct? .

Please clarify TCE cost of capital used in its financial model, including how it is arrived at, i.e, proportion and cost of both debt and equity portions.

Please clarify the NRRIF used in your financial model? In your 29 April 2011 letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, which
were shared with JoAnne Butler of the OPA, you indicate 20%. '

Can you please specify your concerns

testing ramp rates for, the Replacement Plant?

The proposed target costing methodolCes e do not understand your comment in your 29 April
2011 letter where you state that'it is N
In your letter of 29 April 2011 you me

131 r the project, not the model where the modeling
assumptions and calculatlons are disclo , ;

Page 2 of 2
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May 3,2011

- PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF
LITIGATION '

TCE Matter
OBSERVATIONS

1) This matter is clearly not a commercial discussion anymore. The conversation is
| around strategies and tactics to see “who blinks first”, i.e. Government for fear of
litigation and thereby, instructing the OPA to accede to TCE’s demands through a
further proposal or TCE for fear of litigation and mindful of the long term
relationships and numerous contracts that they currently have through the OPA.
The clock has effectively started ticking through TCE’s notice to Government to
commence litigation within 60 days. OfferProposal was sent on April 27, 2011.

2) The OPA Commercial Team has prepared a government-—instructed counter effer
proposal which has been authorized by the Board as our limit as to when we start
to completely erode rate payer value. We cannot, and will not, move further to
meet TCE’s demands unless we are directed to do so.

3) TCE submitted a proposal on March 10, 2011, and submitted a subsequent letter
on April 30 where they have not backed down in any way from their original
value proposition, indeed, it could be said that they have asked for further
premiums be asking to be absolved of all permitting matters and reducing their
turbine output from previous correspondence. See Comparison Matrix.

4) Itis time to commence arbitration discussions with TCE so as to determine to
what course the arbitration will take and is it with or without the KWCG plant and
just exclusive to the OGS lost profits.

5) The question remains do we continue to pretend to work towards a commercial
settlement by asking for clarifying questions or do we simply stop commercial

| matters and move it directly to the Legal Department?: Two draft letters are

attached depending on which strategy pursued. -

ST RECOMMENDATIONS . o L e

1) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

2) Ask one round of clarifying questions from TCE; however, this will not impact or
drive us towards sending another counter proposal. Draft Letter 1A.



OR

3) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

4) Send a clear message that since they are unwilling to move on their proposal that
all commercial discussions will end and only the legal dispute mechanisms of
arbitration or litigation will be pursued. Draft Letter 1.

Ttems in Bold are send as Attachments to this Memo.



DRAFT 1 '
PRIVILEGED ANB-, CONFIDENTIAL —PREPARED IN-CONTEMPLATION OF
HHGATIONAND WITHOUT PREJUDICE

May 3, 2011
Dear Alex,

Thank you for your letter dated April 29, 2011, We have reviewed your letter in detail
and we are very disappointed that vour letter does not really constitute any revisions to
your settlement proposal, dated 10 March 2011 (*original settlement proposal™). which
we told you is unacceptable to the OPA. Indeed, vour letter secks only to confirm and

amplify vour original settlement proposal.
———— . ”

arr o

In light of that, I have requested that our commercial team move this file to cur legal
team, who will be contacting your legal counsel to commence discnssions on pursue

arbitration of this-4ssueour dispute. It is apparent that a-tvo-prenged-approachcontinued
settlement discussions will have no continued value add.

Sincerely,

Colin Andersen




" DRAFT 1A

May 3,2011
Dear Alex,

Thank you for your Jetter dated April 29, 2011. We have reviewed vour letter in detail
and we are very disappointed that your letter does not really constitute any revisions to

your sepafaée—léeﬂ&ﬁable—setﬂement proposal, dated 10 March 2011 (“original settlemient

proposal”), which we told you is unacceptable to the OPA. Indeed, it-your letter seeks
only to confirm and amplify your asks-n-yeuroriginal settlement proposal-efMareh-10;
2011

However, we have some questions to seek clarifications on yeur prepesition some of the
matters you rajsed in your letter, as follows:

1. Please clarify the Annual Average Contract Capacity (“AACC”) used in the TCE
model? We are in receipt of the revised Schedule B to the Implementation
Agreement, dated 24 February 2011, which indjcates seasonal capacities of: 510
MW; 481.5 MW; 455.9 MW, 475 MW. These yield an Annual Average Contract
Capacity of 481 MW,

2. Please clarify what is included in the 2009 and 2010 CAPEX expenditure
amounts detailed in your 15 March 2011 financing model assumptions, which
were shared with JoAnne Butler of the OPA? These amounts total to $42 million.
We believe that these amounts are-may actually be OGS sunk costs. Is this
correct?

3. Please clarify TCE cost of capital used in its financial model, including how it is
arrived at, 1.e., proportion and cost of both debt and equity portions.

4. Please clarify the NRRIF used in your financial model? In your 29 April 2011
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March
2011 financing model assumptions, which were shared with JoAnne Butler of the

Formatted: Font; Bold
{ Formatted: Font: Bold
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OPA youwindicate20%;

5. Can you please specify your concerns about festing ramp rates for the ~
Replacement Plant?

6. The proposed target costing methodology provides for both the TCE and the OPA
‘ to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not



understand your comment in your 29 April 2011 letter where you state that it is
“one-sided”?

7. Inyour letter of 29 April 2011 you mention that TCE has shared its cash flow
model with the OPA. Actually, you shared a pro forma income statement for the

project, not the model where the modeling assumptions and calculations are
disclosed. Can you please share the entire model with us?

While we can continue to try and resolve the commercial terms, we will be contacting
your legal counsel to pursue potential legal resolution of this issue.

Sincerely,

Colin Andersen




Aleksandar Kojic

From: Michael Killeavy .

Sent: . May 3, 2011 3:24 PM

To: . JoAnne Butler; Deborah Langelaan

Subject; RE: TCE [nformation for Tomorrow's Meeting
Attachments: MK_EDITS-TCEObservationsRecommendationsMay 3.doc

Here are some additional observations.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 {CFLL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: May 3, 2011 2:32 PM

To: Deborah Langelaan; Michael Killeavy
Subject: TCE Information for Tomorrow's Meeting

Deb, MK - would welcome changes/comments before | send off to Colin and rest of team later....please start with
the TCE Observations Recommendations note....I can meet after 3:30 PM if you want....

JCB

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION
| have compiled in this email all that material that we have available for tomorrow's Exec meeting.
They include two draft response letters to Alex Pourbaix, an extension of our current matrix on proposals, some slides

from Legal on arbitration and a document on observations/recommendations. All would require some sort of legal view
before being sent to anyone beyond the OPA.

l;ﬁ;j CB - ‘- o -

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne butler@powerauthority.on.ca



May 3, 2011

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF
LITIGATION

TCE Matter

OBSERVATIONS

1) This matter is clearly not a commercial discussion anymore. The conversation is
around strategies and tactics to see “who blinks first”, ie. Government for fear of
litigation and thereby, instructing the OPA to accede to TCE’s demands through a
further proposal or TCE for fear of litigation and mindful of the long term
relationships and numerous contracts that they currently have through the OPA.
The clock has effectively started ticking through TCE’s notice to Government to
commence litigation within 60 days. Offer was sent on April 27, 2011.

2) The OPA Commercial Team has prepared & government instructed counter offer
which has been authorized by the Board as our limit as to when we start to
completely erode rate payer value. We cannot and will not move further to meet
TCE’s demands unless we are directed to do so.

3) TCE submitted a proposal on March 10, 2011, and submitted a subsequent letter
on April 30 where they have not backed down in any way from their original
value proposition, indeed, it could be said that they have asked for further
premiums be asking to be absolved of all permitting matters and reducing their
turbine output from previous correspondence. See Comparison Matrix.

4) It is time to commence arbitration discussions with TCE so as to determine to
what course the arbitration will take and is it with or without the KWCG plant and
just exclusive to the OGS lost profits.

5) The question remains do we continue to pretend to work towards a commercial

- settlement by asking for clarifying questions or do we simply stop commercial
matters and move it directly to the Legal Department. Two draft letters are

-.._attached-depending-on-which-strategy-pursued. e

—_— _v_r_f__v__?_..__ --6) - We have used the disclosed TCE financial parameters. fmcludmmCAPEK of $540. -

~ " million. and-financial value of the OGS coniract of $375 million. andwecangeta
project return (IRR) of 5.1%. whereas TCE states it gets a 5.3% project return.
Consequently, the two models seem to be calibrated correctly.

57 The two main issues we need to resolve with TCE are (i) the financial

value of the OGS contract and (ii) CAPEX for the Replacement Plant. Only the
financial value of the OGS contract is something that arbitration can resolve. If

we still cannot come to either a resolution on CAPEX or a resolution on how to




handle differences in CAPEX, we will not be able to conclude our settlement
discussions and have a Replacement Contract.

RECOMMENDATIONS

1) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

2) Ask one round of clarifying questions from TCE; however, this will not impact or
drive us towards sending another counter proposal. Draft Letter 1A,

OR

3) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

4) Send a clear message that since they are unwilling to move on their proposal that
all commercial discussions will end and only the legal dispute mechanisms of
arbitration or litigation will be pursued. Draft Letter 1.

Ytems in Bold are send as Attachments to this Memo.



Aleksandar Kouc

From T Deborah Larigelaan.

Sent: . May 3, 2011 3:53 PM

To: . JoAnne Butler

Ce: Michael Killeavy; Ronak Mozayyan

Subject: FW: TCE Information for Tomorrow's Meeting

Attachments: MK_EDITS-TCEObservationsRecommendationsMay 3.doc; MK_EDITS-TCEMay3DRAFT

1.doc; MK_EDITS-TCEMay3DRAFT 1A.doc

JoAnne;
| made a few additional edits to Michael's but nothing substantive.

Deb

From: Michael Killeavy

Sent: May 3, 2011 3:11 PM

To: JoAnne Butler; Deborah Langelaan

Subject: RE: TCE Information for Tomorrow's Meeting

JoAnne,

I have made a few suggestions on the drafting, but not the substance. As we discussed there are two options: proceed
to discuss arbitration with parallel track settlement discussions continuing; and proceed to discuss arbitration without
continuing settlement discussions.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

:,:Eer:,J,OAnne;BUt’er pipp—— . _‘.’_:'_ -_‘.:' 7 et :‘_i."_' ': _— j_,,r;,?, w: = : — - i" ke "_'1'_'%" i A" —— :::‘:.','-','f":‘ v;__."_"_;_

Senit: May 3,20112:32PM © 7 T
To: Deborah Langelaan; Michael Killeavy
Subject: TCE Information for Tomorrow's Meeting

Deb, MK — would welcome changes/comments before | send off to Colin and rest of team later....please start with
the TCE Observations Recommendations note....I can meet after 3:30 PM if you want....

JCB

PRIVILEGED AND CONFIDENTIAL; PREPARED [N CONTEMPLATION OF LITIGATION



| have compiled in this emai! all that material that we have available for tomorrow’s Exec meeting.

They include two draft response letters to Alex Pourbaix, an extension of our current matrix on proposals, some slides
from Legal on arbifration and a document on observations/frecommendations. All would require some sort of legal view

before being sent to anyone beyond the OPA.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@® powerauthority.on.ca



May 3, 2011

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF
LITIGATION

TCE Matter

OBSERVATIONS

1)

2)

3)

4)

3)

This matter is clearly not a commercial discussion anymore. The conversation is
around strategies and tactics to see “who blinks first”, i.e. Government for fear of
litigation and thereby, instructing the OPA to accede to TCE’s demands through a
further proposal or TCE for fear of litigation and mindful of the long term
relationships and numerous contracts that they currently have through the OPA.
The clock has effectively started ticking through TCE’s notice to Government to
commence litigation within 60 days. Offer Proposal was sent on April 27, 2011.
The OPA Commercial Team has prepared a government--instructed counter effer
proposal which has been authorized by the Board as our limit as to when we start
to completely erode rate payer value. We cannot, and will not, move further to
meet TCE’s demands unless we are directed to do so.

TCE submitted a proposal on March 10, 2011, and submitted a subsequent letter
on April 30-29 where they have not backed down in any way from their original
value proposition, indeed, it could be said that they have asked for further
premiums be-by asking to be absolved of all permitting matters and reducing their
turbine output from previous correspondence. See Comparison Matrix.

It is time to commence arbitration discussions with TCE so as to determine to
what course the arbitration will take and is it with or without the KWCG plant and
just exclusive to the OGS lost profits.

The question remains do we continue to pretend to work towards a commercial
settlement by asking for clarifying questions or do we simply stop commercial
matters and move it directly to the Legal Department?- Two draft letters are

attached depending on which strategy pursued.

1)

2)

Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

Ask one round of clarifying questions from TCE; however, this will not impact or
drive us towards sending another counter proposal. Draft Letter 1A.



OR

3) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

4) Send a clear message that since they are unwilling to move on their proposal that
all commercial discussions will end and only the legal dispute mechanisms of
arbitration or litigation will be pursued. Draft Letter 1.

Ttems in Bold are send as Attachments to this Memo.



DRAFT 1 '
PRIVILEGED AND-, CONFIDENTIAL —PREPARED IN-CONTEMPLATION OF
LITIGATIONAND WITHOUT PREJUDICE

May 3, 2011
Dear Alex,

Thank you for your letter dated April 29, 2011. We have reviewed your letter in detail
and we are verv disappointed that yvour letter does not really constitute any revisions to
vour settlement proposal, dated 10 March 2011 (*original settlement proposal™), which
we told you is unacceptable fo the OPA. Indeed, vour letter seeks only to confirm and

amplify vour original settlement pro osal, ____'..-'-{Formatted: English (Cana.da)

In light of that, I have requested that our commercial team move this file to our legal
team, who will be contacting your legal counsel to commence discussions on purste

arbitration of this-issueour dispute. It is apparent that a-twe-prenged-appreachcontinued
settlement discussicns will have no continued value add,

Sincerely,

Colin Andersen




DRAFT 1A

PRIVILEGED,-AND-CONFIDENTIAL AND WITHOUT PREJUDICE- Formatted: Font: Bold
WWW Formatted: Font: Bold
' Formatted: Font: Bold
May 3, 2011
Dear Alex,

Thank you for your letter dated April 29, 2011. We have reviewed your letter in detail
and we are very disappointed that your letter does not really constitute any revisions to

your separate;-identifiable-settlement proposal, dated 10 March 2011 (“original settlement

proposal), which we told you is unacceptable to the OPA. Indeed, it-your letter seeks
only to confirm and amplify your asks-in-yeuroriginal settlemen t proposal-efMareh-10.

2014

However, we have some questions to seek clarifications on yourpropesition some of the
Imatters you raised in your letter, as follows:

1. Please clarify the Annual Average Contract Capacity (“AACC™) used in the TCE
model?-. We are in receipt of the revised Schedule B to the Implementation
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract
Capacity of 481 MW,

2. Please clarify what is included in the 2009 and 2010 CAPEX expenditure
amounts detailed in your 15 March 2011 financing model assumptions, which
. were shared with JoAnne Butler of the OPA2?—. _These amounts total to $42
million. We believe that these amounts are-may actually be OGS sunk costs. Is
this correct?

3. Please clarify TCE cost of capital used in its financial model, including how it is
arrived at, i.e., proportion and cost of both debt and equity portions,

4. Please clarify the NRRIF used in your financial model?—, In your 29 April 2011
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March
2011 financing model assumptions, which were shared with JoAnne But}er of the

OPA; Yﬁumdl’(:‘a.‘te‘?@%

5. Can: you please spemfy YOur concerns about téstmg ramp rates for the
Replacement Plant?

6. The proposed target costing methodology provides for both the-TCE and the OPA
to share equally, i.e., 50% each, in CAPEX overruns and under-runs, We do not



understand your comment in your 29 April 2011 letter where you state that it is
" “one-sidedz2-?,

7. Inyour letter of 29 April 2011 you mention that TCE has shared its cash flow
model with the OPA. Actually, you shared a pro forma income statement for the

project, not the model where the modeling assumptions and calculations are
disclosed. Can you please share the entire model with us?

‘While we can continue to try and resolve the commercial terms, we will be contacting
your legal counsel to pursue potential legal resolution of this issue.

Sincerely,

Colin Andersen




Aleksandar Kojic

From:
Sent:
To:

Cc:
Subject:

Attachments:

JoAnne Butler

May 3, 2011 4:23 PM

OPA Executive; Brett Baker

Michael Killeavy; Deborah Langelaan; Ronak Mozayyan Susan Kennedy

TCE Material PRIVILEGED AND CONFIDENTIAL, PREPARED IN CONTEMPLATION OF
LITIGATION

TCEMay3DRAFT 1.doc; TCEMaySDRAFT 1A.doc; TCEarbitration, ppt; TCE Matter -
Comparison Matrix 2 May 2011.docx; TCEObservatlonsRecommendatlonsMay 3.doc

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION

We have worked up this material to facilitate our discussion tomorrow at ETM. They include two draft response letters to
Alex Pourbaix, ah extension of our current malrix on proposals, some slides from Legal on arbitration and a document on
observations/recommendations. All would require some sort of legal view before being sent to anyone beyond the OPA.

JCB

JoAnne C. Butler

Vice President, Electricity Resources

Ontario Power Authority

120 Adelaide Streef West, Suite 1600

Toronto, Ontario M3H 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca




DRAFT 1
PRIVILEGED , CONFIDENTIAL AND WITHOUT PREJUDICE

May 3, 2011
Dear Alex,

Thank you for your letter dated April 29, 2011. We have reviewed your letter in detail
and we are very disappointed that your letter does not really constitute any revisions to
your settlement proposal, dated 10 March 2011 (“original settlement proposal™), which
we told you is unacceptable to the OPA. Indeed, your letter seeks only to confirm and

amplify your original settlement proposal.

In light of that, I have requested that our commercial team move this file to our legal
team, who will be contacting your legal counsel to commence discussions on arbitration
of our dispute. It is apparent that continued settlement discussions will have no
continued value add.

Sincerely,

Colin Andersen







~ DRAFT 1A
PRIVILEGED,CONFIDENTIAL AND WITHOUT PREJUDICE
May 3, 2011

Dear Alex,

Thank you for your letter dated April 29, 2011. We have reviewed your letter in detail
and we are very disappointed that your letter does not really constitute any revisions to
your settlement proposal, dated 10 March 2011 (“original settlement proposal”), which
we told you is unacceptable to the OPA. Indeed, your letter seeks only to confirm and -
amplify your original settlement proposal.

However, we have some questions to seek clarifications on some of the matters you
raised in your letter, as follows: :

1. Please clarify the Annual Average Contract Capacity (“AACC*) used in the TCE
model? We are in receipt of the revised Schedule B to the Implementation
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract
Capacity of 481 MW.

2. Please clarify what is included in the 2009 and 2010 CAPEX expenditure
amounts detailed in your 15 March 2011 financing model assumptions, which
were shared with JoAnne Butler of the OPA? These amounts total to $42 million.
We believe that these amounts may actually be OGS sunk costs. Is this correct?

3. Please clarify TCE cost of capital used in its financial model, including how it is
arrived at, 1.e., proportion and cost of both debt and equity portions.

4. Please clarify the NRRIF used in your financial model? In your 29 April 2011
Jetter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March
2011 financing model assumptions, which were shared W1th JoAnne Butler of the
OPA, you indicate 20%.

Lh

oDl .____._'...__::_Replanement Plant?. o e oLl S LT L

6. The proposed target costing methodology provides for both the TCE and the OPA
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not
understand your comment in your 29 April 2011 letter where you state that it is
“one-sided”?

Carn you please specxfy Jour COncerns about testmg Tamp rates for ’Ehe e S



7. Inyour letter of 29 April 2011 you mention that TCE has shared its cash flow
model with the OPA. Actually, you shared a pro forma income statement for the
project, not the model where the modeling assumptions and calculations are
disclosed. Can you please share the entire model with us?

While we can continue to try and resolve the commercial terms, we will be contacting
your legal counsel to pursue potential legal resolution of this issue.

Sincerely,

Colin Andersen
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Process Going Forward

. Commu\n
desire t@
resolutlor

to resoIVe

. TCE s at

|

lcatlons from TCE counsel have indicated
dISCUSS ways to move forward with dispute
1 process in parallel with continuing negotiations

i
5* matter

tempting to pursue three tracks:

» Getting 60 day “clock” to commence litigation against Crown

ticking by service on Crown of notice of proceedings against the
Crown

» Opening discussions on the terms of reference for an arbitration
» Continuing negotiations re substantive matters "

1 '~ ONTARIO!

POWER AUTHORITY |




Arbitration — Benefits for TCE

» From perspective of TCE there are some key potentlal
advantages to arbltratlon over litigation:

» Can seek to n;egotiate scoped terms of reference limiting
arbitration to determining quantum of financial loss

» Private arbitration of benefit to TCE

» Arbitration?WiI%Ii-:provi'de speedier resolution

POWER AUTHORITY | #




. OPA wii“

arbitratib‘ri

—~ OPA Perspective el

ttempt to negotiate three key points in
terms of reference:

» Arbitratlon between OPA and TCE with Crown not a party (TCE
has lnd|cated interest in havmg Crown party to arbltratlon)

» Arbitration to be final settlement of all claims against OPA and
Crown (rules out separate litigation against Crown for tort of
interference with contractual relations) -

» Arbitration should address OPA arguments that damages for
financial loss are not payable because of exclusion of liability

clause in contract and the regulatory hurdles that were facing the
project

s | ONTA _,:|0

POWER AUTHORITY




KWCG Project

 Arbitration will only address issue of financial loss for
OGS project '

« Key differences remain related directly to KWCG prOJect
including capital expendltures and permitting risk

- OPA and Government (through directive power) will
have to decide whether to continue negotiation of KWCG
contract or have KWCG project procured through a
competitive process (Note: unclear what impact later
option will have on TCE s willingness to arbitrate OGS
financial loss)

4 ONTARIO #

POWER AUTHORITY {_#




SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

TCE Proposal
March 10, 2011

OPA Counter-Proposal
March 28, 2011

Government-instructed
Second Counter Proposal
April 21, 2011

TCE Response to

Government-instructed
Second Counter-Proposal

Comments

29 April 2011

NRR ‘ . ' NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of
Net Revenue $16,200/MW-month $12,500/MW-month $14,922/MW-month Unknown contract. Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the
Requirement time.
Financing Unknown Assumed 7.5% Cost of TCE claimed "unleveraged” Unknown TCE can finance/leverage how they want to increase NPV of project. We have assumed in
Assumptions Equity, all equity project. discount rate of 5.25% second proposal what we believe that they would use.

We believe that TCE obtains all their value in the first 20 years. 10 Year Option is a "nice to

20 Years + Option for 10- 20 Years + have” sweetener.

Contract Term Year Extension 25 Years 25 Years Option for 10-Year Extension.| Precedent for25-year contract. — Portlands Energy Centre has option for additional five years on

the 20-year term.

. LTEP indicates need for peaking generation in KWCG; need at least 450 MW of summer

Contract Capacity 450 MW 500 MW 481 MW 450 MW

(Annual Average)

Sunk Cost
Treatment

Lump Sum Payment of
$37mm

Zover 25 years — O

peaking capacity, average of 500 MV provides additional systemn flexibility and reduces NRR an
V.

iFinance for substantiation and reasonableness,

Gasl/Electrical

Payment in addition to the

5 Hills, and NYR Peaking Plant. Paid on a cost
an additional risk premium on top of active costs.

Interconnections NRR
Capital §Our CA%‘ based on independent revie “byiour Technical Expert and pubiished information
. ey - o othe ilar generation facilities. We have increased it by $756mm; however, cannot really
Expenditures $540mm the reference toa ~$65 mm' ssubstanfiate why, Therefore, we are still osmg a target cost on CAPEX where
(CAPEX) ge&e o thatitis $540 mn% iﬁraaw ecreases are shared.,
Operational . P . . )
. , o TCE has given us limited insights into their operating expenses.
Fgg;;;htures Little Visibility Reasonable Reasonable Unknown We have used advice from our technical consultant on reasonabie OPEX estimates.
. TCE is willing to accept
No %2;? rlTrﬁ;';igss;tgnce permitting risk provided that it
P ng and has a right to (a) terminate
approvals combined witha | 4 "o cement Contract
Assistance/Protection from G‘é\(zxﬁﬁf t%p ;?g&g e goocrl];gg}; ;glgg'gn to and (b) receive a lump sum | In the Government-Instructed counter-proposal the permitting risk is entirely transferred to TCE;
O.trt_le__rr mltlgatmg Planning Act ——PlanpingzAct:approvals=——{=—compensation.and.suni._| payment for (i) sunk costs | however, the promise of finding compensation of OGS lost profits would continues until anothi )

approvals*nsk

costs if the K-W Peaking.__|

,exemptlon

~#Piant-dogsh't proceed
because of permitting
issues.

and"(lr)~f|n-anelal-v-alueeﬁﬁ'e?eptren J5-feund:

not just those issued under

the Planning Act.

Page 1 of 2



SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

uestions

1. Please clarify the Annual Average Contract Capacity (“AACC") used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, which
indicates seasonal capacities of: 510 MW; 481.5 MW; 455.9 MW, 475 MW. These yield an Annual Average Contract Capacity of 481 MW.

2. Please clarify the 2009 and 2010 CAPEX amounts detalled in your 15 March 20 11 financing mode} assumptions, Wthh were shared with JoAnne Butler of the OPA? These amounts total to $42 million. We
believe that these amounts are actually OGS sunk costs. Is this corréct?

3. Please clarify TCE cost of capital used in its financial model, including how it is arrived at, i.e., proportion and cost of both debt and equity portions.

4. Please clarify the NRRIF used in your financial model? In your 29 April 2011 letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, whu:h
were shared with JoArme Butler of the OPA, you indicate 20%.

ement Plant?

5. Canyou please specify your concerns about testing ramp rates for the Repl

;.-_ -_ 6 .Thérﬂlﬁ.:éppaéédéarget Et;sfing metﬁod
- . 2011 Jetter where you state that it is

7. Inyour letter of 29 April 2011 you meR&ie ared i el with the OP
assumptions and calculations are disclgsed. SEs : delwith us?
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