
There have been some developments on this file over the last few days. It has been decided that the OPA will make a 
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the 
exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at 

$37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

exempt the project from the Planning Act. In recognition of the fact that TCE.will still have permitting and 
approvals risk we need to change the second paragraph in the "Permits and Approvals" section of the first 
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to exempt the 
project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. lfthis isn't possible, please 
let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: 
Sent: 
To: 

JoAnne Butler 
April 19, 2011 9:23 AM · 
Michael Killeavy 

Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

I know that .... just wanted to make it clear for the future .... 

JCB 

JoAnne C. Butler 
· Vice President, Electricity Resources 

Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

. 416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Martes, 19 de Abril de 2011 09:21 a.m. 
To: JoAnne Butler 
Subject: Re: TCE Matter - OPA Second Counter-Proposal .... 

Sorry. I didn't mean otherwise. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

-==~r-om: JeARRe'BUtleF=· ·=c===.=c.=-=..:....c_c_:_:c_~"--=-=-'-==-=-=-'='-"'=-='-'-'-'-'__;.:.,-'---=-====c==--"-"-
-Sent:·'Fuesday,-April-19,-201Hl9~18AM • . _ ···· · - - - - ---
io:-Michaef'Killeav)l'; 'Sebastiane, Rocco' <RSebastiano@osler.com>; 'Ivanoff, Paul' <Pivanoff@osler.com>; Susan 
Kennedy 
Cc: Deborah Langelaan 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Please note that this was not the recommendation of the ER team working on the replacement project negotiations .. Jhis 
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for. 
their approval shortly. 

JCB 
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JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Lunes, 18 de Abril de 2011 04:24 p.m. 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will make a 
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the 
exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at 

$37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and 
approvals risk we need to change the second paragraph in the "Permits and Approvals" section of the first 
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to exempt the 
project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, please 
let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
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416-969-6288 

416-520-9788 (CELL} 
416-967-1947 (FAX} 
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Aleksandar Kpjic 

From: · 
Sent: 
To: 

Deborah.Langelaan 
Apri119, 2011 9:33AM 
Michael Killeavy 

Subject: Fw: TCE Matter- OPA Second Counter-Proposal .... 

Do you think the Board will turn it down? 

From: JoAnne Butler 
Sent: Tuesday, April19, 2011 09:18AM 
To: Michael Killeavy; 'Sebastiana, Rocco' <RSebastiano@osler.com>; 'Ivanoff, Paul' <Pivanoff@osler.com>; Susan 
Kennedy 
Cc: Deborah Langelaan 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Please note that this was not the recommendation of the ER team working on the replacement project negotiations. This 
was directed to us to do verbally by the government. This is as far as we can go and we will. be taking to our Board for 
their approval shortly . 

. JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
!oanne.butler@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Lunes, 18 de Abril de 2011 04:24 p.m. 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will make a 

~econd counter-proposalto TCE.The second counter-proJJosal will be identical_ toth('!fjrst~QYntercpmposal with the _ 
exception o : 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at 

$37 million; · 

4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and 
approvals risk we need to change the second paragraph in the "Permits and Approvals" section of the first 
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counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to exempt the 
project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. lfthis isn't possible, please 
let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSHlTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: 
sent: 
To: 
Subject: 

Michael Killeavy 
April19, 2011 9:51AM 
Deborah Langelaan 
RE: TCE Matter~ OPA Second Counter-Proposal .... 

···.· , .. 

It's difficult to say. I think it's going to be sent out today. Give me a call in my office if you can .. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 

416-520-9788 {CELL) 
416-967-1947 (FAX) 

From: Deborah Langelaan 
Sent: April 19, 2011 9:33AM 
To: Michael Killeavy 
Subject: Fw: TCE Matter - OPA Second Counter-Proposal .... 

Do you think the Board will turn it down? 

From: JoAnne Butler · 
Sent: Tuesday, April 19, 2011 09:18 AM 

. :. -~ ... : ·. 

To: Michael Killeavy; 'Sebastiane, Rocco' <RSebastiano@osler.com>; 'Ivanoff, Paul' <Pivanoff@osler.com>; Susan 
Kennedy 
Cc: Deborah Langelaan 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Please note that this was not the recommendation of the ER team working on the replacement project negotiations. This 
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for 
their approval shortly. 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Sutte 1600 
Toronto, Oritario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.but!er@powerauthority.on.ca 
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From: Michael Killeavy 
Sent: Lunes, 18 de Abril de 2011 04:24 p.m. 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will make a 
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the 
exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at 

$37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to 

exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and 
approvals risk we need to change the second paragraph in the "Permits and Approvals" section of the first 
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will 
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (ii) prudently incurred 
expenditures on the K-W peaking plant; and, (iii) the financial value ofthe OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to exempt the 
project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, please 
let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West,. Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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Aleksandar Kojic 

From: ·· Michael Killeavy 
Sent: 
To: 

April 19, 2011 1 0:00AM 
'safouh@smsenergy-engineering.com' 

Cc: 
Subject: 

Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
FW: TCE Matter- OPA Second Counter-Proposal .... 

Atta_ch.ments: #2Q4653(9v1_l,EGAL_1_- Draft Sficond Project Proposal to TCE.DOC; WSComparison_# 
20297127v8_LEGAL_1_- Draft Response to A. Pourbaix Letterwith_Project Proposal-# 
20465379v1_LEGAL_1:...- Draft Second Project Proposal to TCE.PDF 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.comJ 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please fmd enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 

.. the changed-parameters.- I have also-inGluded -a.cblackline.Jo the first.co:unterproposalforcease..o£refer~nc-"-"----

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthority.on.cal 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 
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There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The secon.d counter-proposal will be identical to the first counter­

proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

**'"***"'""""**"'*-*"**** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi\8gi8, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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DRAFT: APRIL 18, 2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA .Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and fmd that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Govermnent of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contracf') would be based on the final 
form of contract (the ."NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act i\pprovals have been satisfied, the approvals are issued in a timely 
manner. 

- If: this did cnOtOCC)lf ljllQc tlt<O ~(Jl!ly:in,:th.e issuagQ(J .• Of S).lQ!r P lann.ingi4.clapprqya1,s _caused . 
-. TCE . n~t to achieve_ Coi!li±J.ercia! . Operatiqn by the .. Milestone Dat(Ol ·.for Cominercial 

Operation, such delay would bb considered ari ev!Olnt of Force; ¥ajelu:e, an~ JCE would 
be entitled to recovyr Its reasonable, otit-ofcpocket cqsts resUlting :fro!lllmql:J. delay, by 
\VaY"ot' ~ b§r[~~po;{#~ incre~s~ iil Jhe :t{~tReyen11e Requif~ll1~nt(NRR): ... · ··- · .. · ·.· 

~ addition: the OPA\vould not h!ive the righfto teiTiiinate tl:ie Replacement Contract for 
such evenfof Forte Ma:jeti:re, unless the eyenipf Peirce Majel.)r~ resUitedin. ~.·delay that 

·· · .. was .greater th&il tWo years and ·the OPA pmd' TCE i. tenllinatiol{payri{ent ~hlch the 
Parties would negotiate in good faith and would compensate' icE for reasonable damages 

LEGAL_1:204155379.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OP A. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5 .. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services. costs, and. TCE would bere?ponsible for 111anaging natural gas delivery. and 
management services, consistent with the approach uiken in the Contract. · 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so· long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_1:20465379.1 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR ContraCt, we do riot beli~ve that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are n,ot proposing any _change to 
Exhibit J but would be willing to discuss any concerns TCE may have ill tills regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based -on the 
assumption that Commercial Operation occurs 01;1 July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

21~~~~~~-~~~==~~~~~ 
---------

~ 

;. , . 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] 

The Replacement Pro]ect will be a single generating facility and will: 

(a) be able to provide a minimum of [250 MW] at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of [500 MW] at 35 oc under N-2 System 
Conditions; 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [e]th transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_l:20465379.l 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that .leads to N"2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such ter.in is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islandil;lg 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

c 

(d) 

LEGAL_l:~0465379.1 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The R~la~!Il~rrt..C::optr!i9.Lwillx~qw.r~Jh.m_th~~mis.sion .. limits __ for_N_Ox_and_CO. . 
-be (i) incorporated into the Replacement Project's ED.viro:nmental Review Report 
or its completed enviromnental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Enviromnent for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 

. .-.·' 
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OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Gommercial Operation and 
during any Capacity Check Test. 

Vll. Fuel Supply 

The Replacement Project will obtain: gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VITI. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•] MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_l;2046Sl79.1 



SCHEDULE 'm" -FINANCIAL PARAMETERS 
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·SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex''). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including; without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost . Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$ [144,900,000] 

Main Turbine Additional Scope (excluding change orders) l.JSD$ [3.6,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex ·shall ·be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Al~ks~ndar Kojic 

From: . 
Sent: 
To: 

Mlclia~l Killeavy . 
April19, 201110:00 AM 
'safouh@smsenergy-engineering.com' 

Cc: 
Subject: 

Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
FW: TCE Matter- OPA Second Counter-Proposal ..... 

Atta~hments: #29465379v1_LEGAL_1_ -,D~ft Second Project Propqsal to TCE.DOG; WSComparison_# 
20297127ii8_LEGAL.:_1_- Draft Response to A. Pourbaix Letier witli Project Proposal-# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE.PDF · 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.comJ 
Sent: April 18, 2011 7:33 PM 

· To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 

the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 

m the changed parameters. l have also included a blackline to the first coJ.ID.t~.rp.mp.osaLforce.ase of ref=nce..-"·'----'-=---'-''--

Regards; Rocco · 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Monday, April18, 2011 4:24 PM · 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

1 



There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: {i) the recovery of the OGS 
sunk costs; {ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H lTl 
416-969-6288 
416-520-9788 {CEll) 
416-967-1947 {FAX) 

***"'****"'***************"***""***'****-****'*******"'*****"****** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthoriZed use or disclosure is prohibited. 

Le contenu du present courriel est privih~gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

*****"******"*"'**********-**"**********-**--****** 
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DRAFT: APRIL 18,2011, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. . 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule ,"A" to this 
letter a technical description of the requi,rements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, oWn, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in tl).e Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the reqUirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

this did not occyr_and.the~delayinJheissuance ot: s:uch FlanningAct-approyal~ ca~o;:<l; 
Tc~c~F't~"~~llieve c6iDTiiefcialc6ier~ticinWtlie ... Miiesio;e bat{ for c~rinn~~cial 
Qpeiation, SUC]l delay wouldbe consid~red !Ill event of Force ]v,[aJeure, and TCE would 
be eP,#t!e4 t() rec:<;m;r its reaso~able, out-of~p{)cket costs resulting froJ:p. such d~lay, by 
Wl!YQf apoJ;-~spoi14ingincre~eiri t!].e ti:etReye!lue ~equi,rement (NRR),, . 

i ,:'.' .· .. - - --' ; ,.--: __ . ..- ,··. ..- . : - ' ., ·:· '• ,._ . . . :: 

. . fu ~i!dition, t4e (:)p £ \Yould no(have t4e right t() tekrrunat~ ~e Repl~cernent Cot1tract for 
·· stich event 'of Fqrc~Majeute, uii\ess tlie.eventofF6rce Majem:ereslilted. ill a delay that 

was' ~ater tli.i'ul iW<i yeats and 'ih{ cSP A p'aid TCE a t~rmirla:tion payment wlllch the· 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3) multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas ·interconnection of the 
Replacement Project would be reimbursed by the OP A. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5 . 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR . 

Term of Replacement Contract; The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 

. Schedule ''B" to this letter. 
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8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiane, Osler, Hoskin & Harcourt LLP 

LEGAL_1:20465379.1 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility;· 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [250 MW] at 35 oc under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of [500 MW] at 35 oc under N-2 System 
Conditions; 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the I•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, ICE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of. the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) ICE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

~ 
"-'--'=='--=-'-'---'---'---,{c-~1'lii'R~lacement eoTitl-act Will requrre iliatthe emisston lim1ts. fDrNOXallilJ::_ .. 

. ~··. . ·~;1?::ir~:e:n~~~!e!~~sc!~:!~[0t~\~~~;:e~~e:~!~!;~!:~~ 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits.for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•] MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B"- FINANCIAL PARAMETERS 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty,none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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DRAFT: l\<IARCII 28,APRIL 18. 2011, 4,Z:~15 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJ1JDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") betwe.en TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") da:ted October 9, 2009 . . - . . 

We are WfitiHg to you iR respoase to yol!f letter to ColiR Aadersea, dated Marsh 10, 2011. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identifY projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us,· and find that it does not 
meet this requirement. We would like to suggest an alternative propbsal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
.could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Projecf'). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, owo, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the fmal 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The fmancial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this Jetter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the . NYR Contract that would be applicable to the 
Replacement Contract: 
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In addition, the OP A would not have the right to terminate the Replacement Contract for 
such event ofF orce Majeure, unless the event of Force Majeure resulted in a delay that was 
greater than two years and the OPA paid TCE a termination ameUHt eEjUal tepavment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the verified, non-recoverable sunk costs 
(net of any residual value) associated with the development of the Oakville Generating 
Station, provided ·however that such total · amount shall not exceed $37,990,999 
fllat>37.000.000. (ii) fifty fl61'eeat efthe total amount of the verified, non-recoverable sunk 
costs (net of any residual value) asseeiatea witlmrudently incurred in the development of 
the Replacement Project. TCE weala ee selely reSj3easiele fer all ether fl6HRits aaa 
apflrevals reEllifrea fer tee RSj3laeemeat I'Tejeet, SRBjeet te tee staaaara Peree MajeRFe 
flFevisisas set sat in the NYR. and (iii) the anticipated financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable · 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by 10.000 012 681 
3l multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of ExhibitS of the Accelerated 

4. 

5. 

6. 

7. 

Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess Hl Amount". · 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. Iri the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRR1F, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
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Capacity Reductio.n F~ctor would apply iu accordan.ce with the provisions of Exhibit J. In 
addition, there would be a requirement ~s part ofa Capacity Check Test to confirm that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule 
"B" to this letter. · 

8. Potential One Hour Runs. Because of the absence of the ''NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Kil!eavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) . be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
theiESO. 

II. Contract Capacity 

!NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a). fb) 
and (c) below also be revised to reflect ICE's comments about the capabilities of the 
CTG's?l 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of 1250 MWl at 35 °C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; 

(b) be able to provide a minimum of{500 MWl at 35 °C under N-2 System Conditions; 

(c) have a Season 3 Contract Capacity of not less than ! 480 MWJ,; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•]th transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a dl~xuption occ~rs . that l~a<ls to N-2 syste~. c~nditlons, TCE shall be required to use 
Connnercially Reasonable Ef[orts (as such terin is defined in the Contract) to assist the IESO, as 
directed by the IEso; in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria . .This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the · Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO . 

. . --~----~-=_ --__ =--_ .'-----'----\~1---"--J..Thm. e_ReplacemenLGontracLwillreqnirecthaUhecem.ission-limits-for-NOx-and-CO-be-:---"'--'-'-''-'--'--'--
.(i}incm:porated-intG-theReplacement-Project's-Environmental-Revie,y)~epoJi~ol" -c·· , 

· · .. its completed enviro:riinenfarassessment, and (ii) reflected in the Replacement 

(d) 

Project's application to the Ministry of the. Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 

. LEGAL_J~?D46'i3791 

.. ; 



- 3-

not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to ·air ·emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

Vill. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOI GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [•] MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHEDULE "B" ~FINANCIAL PARAMETERS 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $375,()()(),()()()475.000 000 (the 
"Target Capex"). So long as the actual cost to design and build the Replacement Project 
(the "Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there 
shall be no aajustment in the NRR. For greater certainty, none of the parameters in 
Schedule B" other than the NRR shall be subject to adjustment pursuant to this Schedule 
"C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) lfthe Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied by !0.000 012 681 ;h~ For greater certainty, if the OPA Share is 
a negative number, the adjusted NRR shall be less than the NRR set out in Schedule 
''B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction. of the OPA. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 1 0 March 2011. 

• Colin. and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
speciWically describe the issues it has with the OPA 
counter-proposal. 

• OPA was asked by the government to make a second 
counter-proposal to TCE. 
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OPA ~e.cond Counter-Proposal 

NRR 
Net Revenue 
Requirement 

Financing 
Assumptions 

Contract Tenn 

Contr.ict CapaCity 
(Annual Average) 

Sunk Cost Treatment 

Gas/Electrical 
Interconnections 

Capital Expenditures 
(CAPEX) 

Operational 
Expenditures 
{OPEX) 

Other 

_,. 

4SOMW': 

Paymerltlrn ~MdJifon to the 
. ·-- , l I .. I· I 

' $54Dmm 1 

CPA Counter-Proposal 

$12,500/MW-monlh 

Assumed 7.5% Cost of Equity, all equity project 

25Years 

500MW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach Government to provide 
Planning Act approvals exemption. 

OPA Second Counter Proposal 

$14,922/MW-month 

TCE claimed "unlevefaged' discount rate of 
5.25% 

25Years 

481 MW 

Amortize over 2s years - no reiUrns 

Payment in addition to the NRR 

$475mm 

Reasonable 

No government assistance with permUting 
and approvals combined with a good faith 
obligation to negotiate OGS compensation 
and sunk costs If the K·W Peaking Plant 
doesn't proceed because of permitting Issues. 

Comments 

NRR covers capital costs, financing working capital, returns, fixed monthly payment 
over life of contracl Energy paid on a deemed dispatch basis, this plant will · 
operal.elesslhan 10% ofthetlme. 

TCE can finance/leverage how they want to increase NPV of project 

Precedent- PorUands Energy Cenlre has option for additional five years on the 20.. 
yearterm. 

LTEP indicates need for peaking generation in KWCG; need at least 450 MW of 
summer peaking capacity, average of 500 MW provides addlliohat system flexlbttrty 
and reduces NRR on per MW basis. 

$37mm currently being audited by Ministry of Flnaitce for substantiation and 
reasonableness. 

Precedent- Portlands Energy Cenlre, Halton Hills ,and NYR Peaking Plant. Paid 
on a cost recovery basis, I.e. no opportunity to charge an add!Uonal risk premium on 
top of active costs. TCE estimate ls $100mm, ±20%. · 

Our CAP EX based on independent review by our Technical Expert and published 
Information on other similar generation facilities. We have Increased il by $75mm. 
We are s!irt proposing a target cost on CAP EX where lncre"asestdecreases are 
shared. 

TCE has given us lfmlted insights into !heir operating expenses. 
We have used advice from our technical consultant on reasonable OPEX . 
estimates. 

In the second counter-proposal the permiUing risk Is entirely transferred-to TCE. 
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ICE's Proposal 

OPA's1st 
Counter Proposal 

OPA'sFINAL 
Counter Proposal 

Replacement Project Comparison 

$0 $100 $200 $:100 $400 $500 $600 $700 $800 $900 $1,000 
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a, sunk Cost ($M) 

·• Re,Jiacement Project 
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Status 

• OPA has made a counter-proposal to the TCE proposal 
of 10 March 2011. 

• Colin and Alex Pourbaix of TCE spoke on the telephone 
on 1 April. TCE rejected the OPA counter-proposal. 

• Colin sent Alex a follow up email asking for TCE to 
speeificany descr;ibethe issues it has with the OPA 
counte:r-proposal. 

• We will'wait for specific feedback from TCE. 
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Financihg AsSumptions 

. ~On tract Capacity 

Sun~ ;C~~t Treatment 

Gas/Eledi-i'CallnterconneC:tiohS 

Capifai ExPenditures 
(CAPEX) 

3 

;_:.·· 

ter-Proposal 

... ·;··' 

Sum Payment of $37mm 

:Payment .in addition to the NRR 

II ~ssistance/Protection from mitigating 

appr_ovals risk· 

$12,500/MW-month 

Assumed 7.5% Cost 
equity project. 

25 Years 

500MW 

all 

Amortize over 25 years - no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach Government to 
provide Planning Act approvals 

TCE can finance/leverage how they want to ilict~~se~N~.V 

LTEP indicates rleed for pe8king generation In KWCG; n~ed at 
least 450 MW ofsummer peaking capacity, averalje:ci{SOO MW 
provides additional system flexibility and reduciis·.'NRR~Oifper MW 
basis.-

$37mm currently being audited by Ministry of Finance for 
substantiation and reasonableness. 

Precedent- Portlands Energy Centre , Halton Hills ,and NYR 
Peaking Plant. Paid on a cost recovery basis, i.e. no opportunity to 
charge an additional risk premium on top of active costs. TCE 

e'stimate is $100mm. ± 20%. 

Our CAPEX based on independent review by our Technical EXpert 
and published information on other similar generation facinties; had 

proposed a target cost on CAPEX where increases/decreases are 

TCE has given us limited insights into their operating expenses. 
We_have- used advice from ourtechnicai.ConsultahtoO ~reas~na~l~ , 

OPEX estimates. 

Precedent- NYR Peaking Plant regulation enacted by the 
province. 
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Net Reven·ue Req.uirement 

NRR Comparison 
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PVof Payments Based on NRR 
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Developm·ent Risk Miti~gation 

.. 
Risk DescriptioJt 

Planning Act Approvals,'.e.g., 
Interim Control By-Law, Official. Plan 
Amendment, Zoning By-law 
Amendment, etc. 

Development Charges Act charges 
levied 

Building Code Act Permits 

Environmental Assessment Act 
Environmental Screening Process 

Environmental Protection Act 
Certificates of Approval ·. 

Ministry of Municipal Affairs and 
Housing 

· Ministry of Municipal Affairs and 
Housing 

Ministry of Municipal Affairs and 
Housing 

Ministry of the Environment 

Ministry of the Environment 

Mitigation Strategies 

Exempting regulation similar to that 
which was done·forYEC using s. 
62.01(1) of the Act. 

There is no power to exempt a 
developer, but regulation can be passed 
to influence the factors used. 

Exempting regulation can be enacted 
under s. 34(19) of the Act. 

Exempting regulation under Part IV of 
the Act. 

Exempting regulation under s. 175.1 (a) 
of the Act and/or a·regulation to issue a 
C of A under s. 175.1 (f) of the Act 
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Develo·p nt Risk Mitigation 

Ontario Water ReS:qu{'ces Act Approvals 

Ontario Energy Bo~rc!f,Act Approvals, 
e.g., leave to,constr,u:ctifor a gas line or an 
electricity 

Property Rights 

, ;I 

: I 

I 

Municipal Act 
Municipal By-Laws 
pursuanHo.s, .1 0 ari 
.'~- ., ,_ :" ... ,:.,.;·. -· ' 

PM2.5 enacted 
1 of the Act. 

o·$:;epf.\iJ;dli.I)6M39&'J;at~ PM2.5 until at 
has no intention of 

Ministry of the Environment 

Ontario Energy Board 

Ministry of Municipal Affairs and 
Housing/Ministry of the 
Environment 

•\. 

Mitigation Strategies 

Exempting regulation. 

Exempting regulation under s. 127(1)(f) of 
the Act can exempt a party from any 
provisions of the Act. · 

There is no express statutory authority to 
expropriate land for a generation facility. 
Section 8(4) of the Ministry of Government 
Services Act provides for expropriation fora 
government-related agency. A regulation 
under s. 20(d) of that same Act would be · 
required to make the OPA a government­
related agency 

Section 451.1 (1) allows for a regulation to 
impose limits on municipal powers, however, 
the regulation is deemed to: be·.:revoked after 
18 months. Legislation might be required to 
permanently override a ml.micip'al'by:li:iw:' · · 
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Development Risk Mitigation 

Risk Description owner 

First Nations - Duty to consult TCE/OPA/Government 

Mitigation Strategies . 

First Nations need to be consulted and 
engaged in the development of the project 
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OPA 
Counter­
·Pr6p~Sal 

:''"1, 

: i 

' 

" ! 

! 

'' i 

·'I ·',l_ 

!Outcomes 

TCE Responds 
Back to the 
OPA 

TCE Does Not 
Respond 

~ 

~ 

Response is 
Acceptable 
With/Without 
Negotiation 

TCE 
Commences 
Litigation 

i>r\Vileged and Confidential - Prepared in Contemplation of Litigation 

-~ 

--~ 

Parties Settle 
and KWCG 
Peaking Plant 
Development 
Begins 

Parties May 
Continue 
Settlement 
Discussions 

O·NTARIOe.,. . 
POWER AUTHORITY 

~ 



OGS Contract is Not Terminated 

• It is likely that TCE will commence a lawsuit to recover its OGS sunk 
costs and financial value of the contract. We may proceed to trial or 
settle. 

• Litigation counsel has advised us that we likely will be liable for the 
OGS sunk costs. 

• It is less certain that we would be liable for lost profits under the 
contract and for any claimed residual value. 

• TGE will need to prove its damages vis-a-vis financial value of the 
contract- this may be difficult for it to do. 
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OGS Cdntract is Terminated 
) 

• We will enter into a substantive contract with TCE to develop and 
operate tn':e\ KWCG peaking plant. · 

• We will g~t Ia full and final release on all OGS-related claims as part of 
the settlem 

I 

'·j 

our existi 

• This will i 
majeure 
persisted._ 

_ this happ~, 
~ ' ;,-'<--,' - f,-1" 

........ ___ . :.II, 

will likely have terms that are the same as, or similar to, 
gas-fired generation contracts, e.g., NYR Peaking Contract. 

ude a termination right in favour of the OPA/TCE if a force 
ists for 2 years. TCE could terminate if the force majeure 
more that a year. We would need to pay TCE for OGS if 
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Potential Litigation Timeline 

-2 Months -1 Months -8 Months 
-2 years 

Statement of 
Claim Served 
on the CPA 

I I I , 

12 

,- --

Parties 
exchange 
Pleadings 
(Statement of 
Defence by 
CPA) 

;· ~-

Parties 
complete 
Affidavit of 
Documents 

Examination 
for Discovery 

Privileged and Confidential - Prepared in Contemplation of Litigation 

Trial 
Commences 
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Ah:lksandar Kojic 

Frqm: Safouh Soufi [safouh@smsenergy-engineering.coJ11] 
Sent: Apfil19, 201111:07 AM · 
To: Michael Killeavy 
Cc: 
Subject: 

Deborah Langelaan; Ronak Mcizayyan; JoAnne Butler· 
RE: TCE Matter- OPA Second Counter"Proposal •... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "470" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission 
of the 2"0 counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: April 19, 2011 10:00 AM 
To: safoiJh@smsenergycengineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend. its counter-proposal. Please review the attached revised draft of 

the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 

this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

--- ----------- --- --- --

Michael Killeavy, LL.B., MBA, P.Eng. 

Director,.contractManag~ment. ·.· 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1Tl 
416-969-6288 

416-520-9788 (CELL) 
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416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.coml 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease ofreference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.KilleaW@powerauthoritv.on.ca] 
Sent: Monday, April18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 

5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 
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Michael Kille~vy, Ll..B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario · 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

*******-*********"-******************-**"'-**"************* 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriet est privih§gie, confidentiel et 
Soumis il: des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguer sans autorisation. 

**********"*****---·---*****-****"''··~·--
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Aleksandar Kojic 

From: 
Sent: 

Safouh Soufi [safouh@smsenergy-engineering.com] 
April19, 201111:07 AM 

To: Michael Killeavy 
· Cc: 

Subject: 
Deborah Langelaan; Ronak Moiayyan; JoAnne Butler 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule 81 based on the revised 
MCC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with.NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "470" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule 81. Alternatively, you may want us to revise the figures before submission 
of the 2"d counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca) 
Sent: April 19, 2011 10:00 AM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from SOD MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

. Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 

Dire.ctor, Co~trat;t ,Management 
Ontario Power Authority 
120 Adelaide. Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
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416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.coml 
Sent: AprillB, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal ...• 

Michael and JoAnne, 

Please fmd enclosed a second counter-proposal to TCEwhich reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first coui:l.terproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeayy@powerauthoritv.on.cal 
Sent: Monday, April18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal ...• 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive ofthe OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. lfthis isn't possible, 
please let me know in advance. 

Thank you, 

Michael 
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Michael Killeavy, ll.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH1Tl 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

**********'*-H**********--•****"*"'**************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gi8, confidentiel et 
soumis a des droits d'auteur. IJ est interdit de J'utiliser ou 
de le divulguer sans autorisation. 
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Aleksandar Kojic 

From: Safouh·$oufi [safouh@smsenergy-ehgin<:)ering.com] 
April19, 2011 11 :07 AM . . Sent: 

To: Michael Killeavy 
Cc: 
Subject: 

Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised 
MCC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a Jist of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section 11 of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "470' 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule B1. Alternatively, you may want us to revise the figures before submission 
of the 2"ct counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.caJ 
Sent: April19, 2011 10:00 AM . 
To: safouh@smsenergy-enqineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter - OPA Second Counter-Proposal .... 

Safouh, 

The OPA ha? been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

.. Michael 

--~- .. -···----,------~--:::-:-':---~----~: 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, CortractManagement 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
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416-967-1947 (FAX) 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.coml 
Sent: April18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OPA only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal : ... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During o.ur telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 
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Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

*********************"*****************"******-****************** 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi!Sgh~, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

***********"'***-******************-**************~·~·~· -~ 
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April19, 201111:10AM 
'Safouh Soufi' To: · 

Cc: 
Subject: 

Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. I don't need you·to complete the seasonal capacities or heat rates. It was more the 
specification-related content. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal, 

. Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule 81 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

'-'-'-'-'-=-.;c:..·"~-terTP?COHiie'tefferli:fPoi:lrbaix:ctrre~@ff%-capaciWCnecK'test·crifurla ls-l,ofarrgerpiacticafaird'tms'shoufctiJ<>--==='-'-"''--
.. --revised·-to-§5%------=-------=-=-------~----- ·-- ----------------=-==:-=-:_--:----------- -- ··- -------~-==~-~-=-=-~--=~~-=---=---·· -~~=---=~=----- -----

SectionlroTSchedufe-A: the minimum of5o6 MW at 35CUnder N-2,·we will bullet the "500" with NTD --· 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bull~! the '480" br ~lternatively'We can 
propose "470" - ·····• .... · •·-· · 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE,cWill be 
able to refine the heat rate figures in Schedule B 1. Alternatively, you may want us to revise the figures before submission 
ofthe2"dcounteroffertoTCE: __ ,,; -"'!•-· .> ,_; .:··>.· .. · ...... -.-.:.-• •;_,.,·· .-.-· .. •· ·..- .-··•·:-;; _ _. __ _.,,_,. ·-··-

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
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Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April 19, 201110:00 AM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 
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There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil8gi8, confidentiel et 
soumis a des droits d'auteur.ll est interdit de l'utiliser au 
de le divulguer sans autorisation. 

**-*******"***-**"'***"**U****"*"************************""""**"'*** 
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Aleksandar Kojic 

From: JoAnne Butler 
Sent: April19, 201111:18 AM 
To: Michael Killeavy 
Subject: 
Attachments: 

Board Presentation 
OGS_BOD_CM_:2011 0420 v1.pptx 

PRIVATE AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION. 

Please review for any gaps .... thanks ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 
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• 

• 

• 

• 

Status 

TCE rejected OPA counter-proposal via telephone on April1 . 

Email exchange between Colin (asking for more information and proposing 
mediation) and Alex Pourbaix (strongly rejecting mediation offer, imposing deadline 
for us to agree to their offer or threat of litigation). 

Due diligence performed by our external and internal counsel regarding pros/cons of 
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to 
agree to terms of reference for arbitration. Letter not sent. 

Meanwhile, TCE met with Government to express concerns over our offer and more 
threat of litigation. 

• · TCE's approach of "divide and conquer" has worked as Government is now integrally 
involved a(:ld,being heaving lobbied by GR rep from TransCanada. . . . . 

• Governmentverbally directed us:to send counter proposal which puts us in a position 
of weakness{iie. negotiatin'g with [ourselves. Government informed TCE that OPA 
wouldbe·domingback with anpth~r offer. 

• We believe thatthis offer closesthe value gap enough on the lost profits from OGS to 
prevent>litiga(ion·without.puttirig farther;undue obligation on the ratepayer because of 
not haVihg ci competitive procurement. TCE may think otherwise. 

2 Privileged and Confidential - Prepared in Contemplation of Litigation ~ONTAJR.~IO (I 
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Ap··A·. 
~: . . . 

NRR 
Net Revenue 
Requirement 

Financing , . · 
Assumptions 

Contract Term 

Contract Capacity 
{Annual Average) 

Sunk Cost Treatment 

Gas/Electrical 
Interconnections 

oter'ational 
Expenditures 
(OPEX) 
. "' -·.,_.;., .. 

Other 

nd Counter-Proposal 

$12,500/MW-manlh 

AssUiried 7.5% cOst of Equity, all equity project. 

2_5 Y~ars 

SOOMW 

Amortize over 25 years- no returns 

Payment in addition to the NRR 

$400mm 

Reasonable 

We would approach Government to provide 
Planning Act approvals exemption. 

$14,922/MW-monlh 

TCE cl~imed "unleveraged" discount rate of 
5.25% 

25 Years 

481 MW 

Amortize over 25 years - no returns 

Payment In addition to the NRR 

$475mm 

Reasonable 

No government assistance with permill1ng and 
approvals combined with a good faith 
obligation to negotiate OGS compensation 
and sunk costs ifthe K-WPeaklng Plant 
doesn't proceed because of permi111ng Issues, 

Comments 

NRR covers capital costs, financing working capllal, felums, fixed monthly payinent 
over life of contract Energy paid on a deemed dispatch basis, this plantwlll 
operate less than 10% oflhe lime •. 

TCE can finance/leverage how they want to Increase NPV of project.. We have 
assumed in second proposal what we believe that they would use. 

''nice to have• sweetener. 
Precedent for 25 year contract.- Portlands Energy Centra has option for additional 

LTEP Indicates need ror peaking gener'atron In KWCG; need fill reast 450 MW of 
summer peaking capacity, average of 500 MW provides additional system flexibility 
and reduces NRR on per MW basis. 

$37mm currently being audited by Mlnislly of Finance for substantiation and 
reasonableness. 

Precedent- POrt!ands Energy Centre, Ha!ton Hills ,and NYR Peaking Plant. Paid 
on a cost recovery basis, i.e. no opportuniiY to charge an additional risk premium on 
top of active costs. TCE estimate Is $100mm, ±20%. 

Our CAP EX based on independent review by our Technical Expe.rf and published 
Information on other similar generation facilities, We have Increased it by $75mm; 
hopwaver, cannot really substantiate why. Therefore, we are still proposing a target 
cost on CAP EX where lncreasesfdecreases are shared. 

TCE has given us limited Insights Into their operating expenses. 
We have used advice from our technical consuflant on reasonable OPEX 
estimates. 

In the second counter-proposal the permitting risk Is entirely transferred to TCE; 
however, the promise of finding compensalion of OGS lost profits would 
until another option is found. 



Quant,um Comparison 

TCE Proposal 

OPA's First Proposal 

OPA's Final Proposal 

TCE's Pro1>osal 

OPA's1st 
Counter Proposal 

OPA'sFINAL 
Counter Pro(>Osal 

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES 

($M) ($M) ($M) 

37 375 540 

37 160 400 

37 200 475 
-~----- -~ ~- -------

Replacement Project Comparison 

GAP 

($M) 

354 

265 

• Sunk Cost($M) 

• Replacement Project 
indudiilg lost 
Of>portlmity of 
aincellingOGS {$M)• 

• Ca(>ital Cost ($M) 

$0 $100 $200 $300 $·400 $500 $600 $700 $800 $900 $1,000 

in $M 

Financing Assumptions updated to reflect what we"thlnk" that TCE would be using, ie. WACC - 5.25% 

ONTA_R_• ___ ·10 (I -
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Next 

• TCE accepts -{proceed to sign Implementation Agreement and work towards completing contract. 

• 

• 

TCE does ndt accept- send out letter to sit down to prepare terms of reference for arbitration . 
This will show that we have used all reasonable efforts to get to a resolution. 

Large possibility that Government will continue to direct us to meet TCE's demands for fear of 
either orivat~ ~rbitration or public litigation. 

O·NTARIO~··.··.· 
POWERAU11HORITY. · ... -



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April19, 201111:41 AM 
JoAnne Butler 

Subject: 
Attachments: 

RE: Board Presentation 
OGS_BOD _ CM_2011 0420 v1.pptx 

Here is the slide presentation with my suggested changes made. Thx 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967,-1947 (FAX) 

From: JoAnne Butler 
Sent: Apri119, 201111:18 AM 
To: Michael Killeavy 
Subject: Board Presentation 

PRIVATE AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION. 

Please review for any gaps .... thanks ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 

_ joanne.butler@powerauthoritv.on.ca _ 
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Status 

• 

• 

• 

• 

• 

• 

• 

2 

TCE rejected OPA counter-proposal via telephone on April1 . 

Email exchange between Colin (asking for more information and proposing 
mediation)-and Alex Pourbaix (strongly rejecting mediation proposal, imposing 
deadline for us to agree to their proposal or threat of litigation). 

Due diligence performed by our external and internal counsel regarding pros/cons of 
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to 
agree to terms of reference for arbitration .. Letter not sent. 

Meanwhile, TCE met with Government to express concerns over our proposal and 
more threat of litigation. 

TCE's approach of "divide and cqnquer" has worked as Government is now integrally 
involved and being heaving lobbied by GR rep from TransCanada. 

Governt;n€mtverbally directed us to send counter proposal which puts us in a position 
of weakness, ie. negotiating with ourselves. Government informed TCE th.at OPA · 
wouldbe.co111ing backwith.another proposal. 

We believe that this proposal doses the value gap enough on the lost profits from 
OGStopreventlitigation withoutputting further undue obligation on the ratepayer 
because df hot having a competitive procurement. TCE may think otherwise. 

Privileged and Confidential - Prepared in Contemplation of Litigation ·0 .. · N~ .. aJRIO~ 
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Q ·.p·A·· . 

NRR 
Net Revenue 
Requirement 

Financing 
Assumptions 

Contract Term 

Contract capacity 
(Annual Average) 

Sunk Cost Treatment 

Gas/Electrical 
InterconnectionS 

~· .. ,, 
Capital Expeildltures 

(CAPEX)'- ·' 

oper1.tional 

nd Counter-Proposal 

PaymJnt1
1
Jn ~·dillon to the 

Aot 

$12,500JMW-month 

Ass ulnad 7.5% Cost of EquitY, all equity project 

25 Years 

500MW 

Amortize over 25 years- no returns 

Payment In addition to the NRR 

$400mm 

Reasonable 

We would approach Government to provide 
Planning Act a'pprovals exemption. 

and Confidential -

$14,922/MW-month 

TCE c1aimei:l"unleveraged" discount rate of 
5.25% 

25Years 

481 MW 

Amortize over 25 years- no returns 

Payment in addlllon to the NRR 

$475mm 

Reasonable 

No government assistance with permltUng and 
approvals combined with a good faith 
obligation to negotiate OGS compensation 
and sunk costs iflhe K~WPeaklng Plant 
doesn't proceed because of permitting Issues. 

Comments 

NRR covers capital costs, financing working capital, returns, fixed monthly-payment 
over life of contract. Energy paid on a deemed dispatch basis, this plant wilt 
operate less than 10% of the time. 

TCE can finance/leverage how they want to Increase NPV of project •• We have 
assumed In second proposal what we believe that they would use, 

"nice to have• sweetener. 
Precedent for2S year contract. - Portlands Energy Centre h<is oPtion for addil!onal 

L TEP Indicates need for peaking generation In KVVCG; need at least 450 MW of 
summer peaking capacity, average of 500 MW provides acidlllorial system flexibility 
and reduces NRR on per MWbasls. 

$37mm currently being aucflled by Ministry of Finance for substantiation and 
reasonableness. 

Precedent- Portlands Energy Centre, Halton Hills ,and NY.R Peaking Plant. Paid 
on a cost recovery basis, i.e. no opportunity to charge an additional risk premium on 
top of active costs. TCE estimate Is $100mm, ± 20%. 

OurCAPEX based on Independent review by our Technical Expert and published 
Information on other slmllar generaUon facUlties. We have Increased it by $75mm; 
hopwever, cannot really substantiate why. Therefore; we are· still propoSing a target 
cost on CAPEX v.tlere Increases/decreases are shared. · 

TCE has given us limited insights Into their operating expenses. 
We have used adVice from our technical consultant on reasonable OPS( 
estrmates. 

In the second counter-proposallhe permitting risk is entirely transferred to TCE; 
however, the promise of finding compensation of OGS lost profits would 
until another option is found. 



Quantum Comparison 

TCE Proposal 

OPA's First Proposal 

OPA's Final Proposal 
---

TCE's Proposal 

OPA's1st 
Counter Proposal -

OPA's FINAL 
Counter Proposal 

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES 

($M) ($M) ($M) 

37 375 540 

37 160 400 

37 200 475 
------ __ L__ ---- ---------------------

Replacement Project Comparison 

GAP 

($M) 

354 

265 

• Sunk Cost($M) 

• Re1>!~cement Project 
including lost 
Ol>l>ortunity of 
cancellirig OGS ($M )* 

• Ca1>ital Cost ($M} 

i 
' 

' 

' 

I 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

in$M 

Financing Assumptions updated.to reflect what we "think"--that TCE would be using, ie. WACC - 5.25% 
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Next 

• TCE accepts t proceed to sign Implementation Agreement and work towards completing contract. 

• 1 1 :1-- '"'""'"' nm 1"'':Cept- Send OUt letter tO Sit dOWn tO prepare termS Of reference for arbitration. 
at we have used all reasonable efforts to get to a resolution: 

• L~rge p~sst.~ili~y ~hat _Governm~nt ~ill ~ontinue to direct us to meet TCE's demands for fear of 
either onvate arbitration or public litigation. 

. t· -- ' ' . ' . 

ONTARIO'. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments:· 

Micheal: 

· Safouh Soufi [safouh@smsenergy-engineering.com] . 
Apri119, 201111:48 AM 
Michael Killeavy . 
Deborah Langelaan; RonakMozayyan; JoAnne Butler 
RE: TCE Matter~ OPA Second Counter-Proposal .... 
#20465379v1_LEGAL_1.:..- Draft Second Project Proposal to TCE (SMS).DOC 

As requested, attached you will find our revisions to Schedule A. We have not made any changes to the capacity check 
test factor of 90%. 

I trust you will find the attached in order and if you have any question, please feel free to contact me at any time. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201111:10 AM 
To: Safouh Soufi 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. I don't need you to complete the seasonal capacities or heat rates. It was more the 
specification-related content. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April 19, 2011 11:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal, 

1 

.-, ,., .. 
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Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the '500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the '480" or alternatively we can 
propose '470" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Scl]edule B1. Alternatively, you may want us to revise the figures before submission 
of the 2"d counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April 19, 201110:00 AM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: April18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Michael and JoAnne, 

2 



Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 

3 



416-967-1947 (FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure Is prohibited. 

Le contenu du present courriel est privih§gie, confidential et 
soumis a des droits d'auteur. ll est interdit de l'utiliser ou 
de Je divulguer sans autorisation. 

4 



DRAFT: APRIL 18,2011,7:15 PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract'') between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the KHchener-Water!oo-Carnbridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements ofthe Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 
TCE not to achieve Commercial Operation by the Milestone Date for Commercial 

. Operation,.such delay would be considered an event of Force .Majeure, and TGE would 
be entitled to recover its reasonabl~ out-.Qf:J1()cket costs resulting from such delay,$. _ way ofacdrr.Spondiiig increase intheNetRevenueRequiremenf(N'RR). .. . .... ... . .. -

Ia addition, the OP A would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the everit of Force Majeure resulted i!l a delay that 
was greater than tw~ "years and the OPA paid TCE a terinu;ati"on payment 'which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_l:l0465379.1 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3) multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 

·"Commercial Operation Date", and (iii) there shall be no "Excess HI Amount". 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. Io the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

CapaCity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was . 
greater than 90% but less than I 00% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. Io 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_\:20465379.1 

··. ,, . ·. 1. •• -· •• 



-3-

8. Potential One Hour Runs. Because of the absence of the "NINRR'' term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may pave in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation __ . :" ··.: 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July I, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

.. ' . 

JoAnne Butler 
. . . ·: ... ·,. ;. ~.'-

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

·[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(b) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?) !See below! 

The Replaceroent Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [250 MW] at 35 °C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; {NTD: Planuing studies used 35 °C. Contract 
FM temperature is aooc and conseauently the equivalent capacity at aooc should 
be used instead.} 

be able to provide a minimum of [.!.§00 MW] at 35 oc under N-2 System 
Conditions; fNTD: Based on peak load planning studies at 35°C the total planned .. --··{Formatted: Font: Not Bold 
generation capacity should be at least 500 MW. The RepJaceni9Jit"_P.fQf9CCni8V--ri0C 
achieve such capacitv at the above mentioned ambient condition. The Replacement 
Projecfs maximum capacity at 30°C should be used} 

have a Season 3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

m. Electrical Connection 

The Replaceroent Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•]'" transmission tower (Tower #e) leaving 
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the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] · 

IV. Operation Following a N-2 Contingency (Load Restoration) · 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and · _ . ·/. , .. ' 

'"d 
a; 
bfj 
a; 

,.........j 

Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Camon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

• ~ (b) TCE will provide evidence to support the stated emission levels ofNOx and CO 
Jo-.......... in the form of a signed certificate by an authorized representative of any of: (I) 
1-""" the original equipment manufacturer of the Replacement Project's turbines, (2) 

• ?--'( the supplier or manufacturer of any post combustion emission control equipment 
~ utilized by the Replacement Project, or (3) the engineering company responsible 
~ for the design of the Replacement Project, which certificate must state that the 

Replacement Project, as designed, will operate within these stated limits for NOx 
_j-J andCO. · 

·.-' .,. 

~: . ._ . .; 

:._,·. 

. ·' ... ;-.-

•,._.:!· 

. .. ·: 
. , .. ,. 

--"-~:)()=-=""·-=· ·c.__c===-c··.-' Cc)._.c._.J'he.Replacement£ontract-willc!equin>that-thecemiBsionclJmitscf&-"N0-x-'"alfd"80-". =-"~~~-'-=-"===-'-"--'··=·=·=-c.· "=-" 
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be,(itincorporated.into.the-R.eplacement-Froject's,Environmental-Review-·Report···· 
or its· completed envitonmerital assessment, and (ii)-refleeted in the Replaceriieril 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 
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(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 

OPA is not requiring TCE to adopt any specific facility design or utilize any j{~i/i!L~~c"i':'>''N{,\g-''/\''';i 
particular control equipment with respect to ai~ emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Proj~ct will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at 1•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEOAL_\:2046S379.l 
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$14,922/ MW-month 

20% 

481MW 

700 MMBTU/start-up 

·· $30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 2 

10.55 
MMBTU/MWh 

(HIN) 

Season 3 

MMBTU/MWh 
(HlN) 

Season 4 

10.58 
MMBTU/MWh 

(HlN) 

: ~- .• ; .. 

•. ~? •. 

, ... 

···'. 
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SCHEDULE "C''- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost .~~~~~~~~~~~~2j 
for the design and construction of the Replacement Project of $475,000,000 (the ''Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the '''~'·d·:.·•· 
"Actual Capex'') is within $25,000,000 higher or lower than the Target Capex, there shall 

2. 

3. 

4. 

be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share = (Actual Capex - Target Capex - $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined ·as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by (0.000 012 681 3]. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA . 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From:· 
Sent: 
To: 
Cc: 
Subject: 

Thank you. 

Michael Killeavy 
Apri119, 2011 12:01 PM 
'Safouh Soufi' 
Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 

416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:48 AM . 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal: 

As requested, attached you will find our revisions to Schedule A. We have not made any changes to the capacity check 
test factor of 90%. 

I trust you will find the attached in order and if you have any question, please feel free to contact me at any time. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201111:10 AM 
To: Safouh Soufi · 
J:cc:_QeboraiLLangelaan; Ronak Mozayyan~JoAnne-!Mier 
-Subject: RE: TCE Matter c-oPASecond Counter-Proposal .... 

Safouh, 

I'm sorry for the cci[ifusioil. 1 don't need you to complete the seasonal capacities or heat rates. It was more the 
specifi~ation-related c'o~tent. · · · . · · · 

Michael 

1 
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Michael Killeavy, LL.B., MBA, P.Eng. 

Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 

Toronto, Ontario 
MSH 1T1 
416-969-6288 

416-520-9788 (CELL' 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule 81 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "470" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to' refine the heat rate figures in Schedule 81. Alternatively, you may want us to revise the figures before submission 
of the ·2"0 counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201110:00 AM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter • OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

2 



Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ont~rio Power Authority . 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 

416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: April18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to ICE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million: -- - - -
.. 4 .. Contracqermcot25year;-and .. -- -- -- -- - - ----- - - - · - - -- - - - - - -

. 5. The provinCial government will !lot pass aregl.JfaTion, similar to tflafwhicli was emicted fortheNYR -
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 

the OGS contract. 
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During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969·6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-"************"*****"***** ___ ., ___ **** 

This e-mail message Is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gi8, confidential et 
soumis a des drolts d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

'""*********"' ___ ,,.._,. ___ ,***********-****'*********** 
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April19, 201112:07 PM 

To: 'Sebastiana, Rocco'; 'Smith, Elliot'; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; 'Ron Clark'; 'Safouh Soufi' 
Subject: 
Attachments: 

FiN: TCE Matter- OPA Second Counter-Proposal .... 
#20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE (SMS}.DOC 

·Tracking: Recipient 

'Sebastiana, Rocco' 

'Smith, Elliot' 

Susan Kennedy 

JoAnne Butler 

Deborah Langelaan 

'Ron Clark' 

'Safouh Soufi' 

Recall 

Succeeded: 19/04/201112:18 PM 

Succeeded: 19/04/201112:17 PM 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached are Safouh's comments on Schedule A in light of the reduction in AACC. Basically, I think we need to insert 
bullets for capacities as noted by Safouh that ought to be referenced in terms of 30 degrees Celsius and not 3S degrees. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April 19, 2011 11:48 AM 
To: Michael Killeav)t · 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler . 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal: 
------· _-_______ , ____ -- -'--->--~-------- ·---· -~--- ------ -~--~-- --- --- -- ---- -- - _,__ _____ -- ------ ___ .:_._ --- -,- -.--- ---------~----~---· 

· Asrequestea,•attached you will.findourrevisiol1stoSchedule A-:we hsve-not-madeany-ch~angelf!othet:apacity.check 
test factor of 90%. 

I trust you will find the attached in qrder and ityou have any question, please feel free to contact me at any time. . . · 

Thanks, 
Safouh 

-· -~ 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerau~hority.on.ca] 
Sent: April19, 201111:10 AM 
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To: Safouh Soufi 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. I don't need you to complete the seasonal capacities or heat rates. It was more the 

specification-related content. 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 2011 11:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal •.•. 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule 81 based on the revised 
MCC. If so, do you warit us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "470" 

·I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule 81. Alternatively, you may want us to revise the figures before submission 
of the 2"' counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201110:00 AM 
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To:,,safouh@sms~nergy-engint;!ering . .com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter.- OPA Second Counter-Proposal .... 

Safouh, .. 
,·,.· .· .. ·~ ,: i: ·. 

The \:Je~has ~~~n a_~kf!dby ~he gpyerqment to am!';p~ it~ C!J~ntE!r-prop()s~l.. Please re,view the atta~hed revised draft of 
the 9P/\t()~Q~er-iJropo~al. ln.pa,_rticular, ~e h~ve, rTvise,s t.i:Je AAC~ dciVJnW?rd.sfrom}OOf'vlV'f to48.1 MW. In light of 
this ~hange, do anycif'the capacities in Schedule A to the counter-proposal n'eed to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
.Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 

---"----'-='-"-'-'·"'---Cc:-::DebGr-ah=ba-A§JelaaR; -JeAAAe-:BI:.Itler~"--'="-----=-=--=--"--"--~==-=---==·=-=.c-==·-=-=-=---=--=-=--"--=-=--=--C'·:=-=-=--=-==-.c-'----"-

-$ubj_eot:-'FGE~fv1atter--.8PA-Second-Counter-ProjJO~aJ ''·· 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the·last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter'proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
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3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 
now at $37 million; 

4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

***""'*****************•**"******" ************"**--

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courrie\ est privi\9gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de \e divulguer sans autorisation. 

***"************-***"'*****~-~.--,......--
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DRAFT: APRIL 18, 201J, 7:15PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract'') between TransCanada 
Energy Ltd. {"TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 20 I 0 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Carnbridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract imd at the same time protect the 
interests of ratepayers {the "Replacement Projecf'). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project {the "Replacement Contracf') would be based on the final 
form of contract {the "NYR Contracf') included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial pararneters,ofthe Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation-on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

I. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 
matlller. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused 

••• > 

. ·'··· 

. ·' ·: 

TCE not to achieve Commercial Operation by the Milestone Date for Commercial 
--O~t:ationiCAudulelay~uWchecconsidereclancexenLof£orce=Majeute;cand-1"CEcwoul.-d -====-===cc_-'---'-'----"'-==cc 

_ _b,e entitled to_recoyer_its_reasonable,.,out.of.pockeLcostS-resulting from such delay, by -.-
-- way o:f a correspondirlg iTICJ:ease fil tiie :N~t R.eveiiue Reqilliemertt (NRR_): -- - --- -----

ln addition, the OP A would not have· the riglit to terminate the Replacement Contract for 
such event of Force Majeure, unless the eve~! ofFeree Majeure resulted inaclelay that -• 
was greater than two year~ 'and the OPA paid' TCE a termination payment :;,hich th~ 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 

. provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual.value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of · 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
[0.000 012 681 3] multiplied by the amount by which such costs are less than 
$37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary confurming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and {iii) there shall be no "Excess HI Amounf'. 

4. 

5. 

6. 

7. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing patural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions or" the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEOAL_\:20465379.1 
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8. Potential One Hour Runs. Because of the absence of the ''NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any char1ge to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier tban if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal h made in good faith, it remains S!Jbject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiane, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

[NTD: In light of the change to the AACC to 481 MW, should the capacity figures in (a), 
(h) and (c) below also be revised to reflect TCE's comments about the capabilities of the 
CTG's?] [See below] 

The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [250 MW] at 35 °C under both N·l System 
Conditions and N·l Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; {NTD: Planning studies used 35 °C. Contract 
FM temperature is 30"C and consequently the equivalent capacity at 30"C should 
be used instead.} 

be ·able to provide a minimum of ~SOO MW] at 35 oc under N-2 System 
Conditions; fNTD: Based on peak.load planning studies at£~."-~_. __ t~~--~l?~) __ q~~!'!.~~~------··1 Formatted: Font: Not Bold 
generation capacitv should be at least 500 WON. The Replacement Project may not 
achieve such capacity at the above mentioned ambient condition. The Reo!acement 
Project's maximum capacity at 30"C should be usedl 

have a Season 3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

Ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•J"' transmission tower (Tower #8) leaving 
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the Preston TS connecting to th~ Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] · 

IV. Operation Following a N-2 Contingency (Load Restoration) 

I{ a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in. a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology . 

• 1"-1 (b) TCE will provide evidence to support the stated emission levels ofNOx and CO > in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) • 1"-1 

'1: , the supplier or manufacturer of any post combustion emission control equipment 
,...... utilized by the Replacement Project, or (3) the engineering company responsible 0..., for the design of the Replacement Project, which certificate must state that the 

Replacement Project, as designed, will operate within these stated limits for NOx 

.. '. ~ . . . .· .. 

. h.-·. 

·- .... ·,.-_ 

. __ ... _: 

. -·: 

......:~=· .... L--'---'--'-i(G-)--:::~laeement-eentract--Wi-H-1'eijuire=t!iaRhii-'ilinissiaii-liriiits=for=Nei<-ani:!'-ee·=-·:.......:-=---::..:..-'---'-=.C...C-'-=-'--'--'C.:C..CCO.. 
··be-Ei) ·incorporated into··theReplacement-Project's·Environmental·Review Report 
or its completed enVironmental assessment, and (ii} retiected ln the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 
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(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular .control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Uuion Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VID. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, lnc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at 1•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_I:20465379.! 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revemre Requirement set out in Schedule "B" is based on a target capital cost ,l~~~~~;~~[!~)!:~~!f~r;:~;~~:i~t:,t;.:·" for the design and construction of the Replacement Project of$475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex'') is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B'' other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3 .. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OP A's share of any difference between the Target Cap ex and the Actual Capex 
shall be determined as fullows: 

OPA Share = (Actual Capex - Target Capex - $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex-Target Capex+ $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by [0.000 012 681 3). For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000) 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000) 

Costs of Hedging USD to CAD CAD$[13,500,000) 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Aoy dispute relating to the 
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determination of the Aetna! Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
sent: 
To: 
Subject: 

·Deborah Langelaan 
Apri119, 201112:15 PM 
Michaell<illeavy . 
Re: TCE Matter- OPA Second Counter-Proposal .... 

Why did you send this to Ron? 

From: Michael Killeavy 
Sent: Tuesday, April 19, 2011 12:07 PM 
To: Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ron Clark <rclark@airdberlis.com>; Safouh Soufi <safouh@smsenergy­
engineering.com> 
Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached are Safouh's comments on Schedule A in light ofthe reduction in AACC. Basically, I think we need to insert 
bullets for capacities as noted by Safouh that ought to be referenced in terms of 30 degrees Celsius and not 3S degrees. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:48 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Micheal: 

--=..cAs'reqtieE;tea;-attachea'joti'wil1iind'ciarreviSiorr5io"Schiluule!>.~W~tfaw'nofrnaae any cHanges-to !Fie capac1ty chec( 
--testiaCtor'of90%;cc--~,. =-----~--:-=:--~-c ·--c-.cc--·-c----=:---~-c.-.. -_ -- -··: ---------=.c~,--------··---c~-c•=---

I trust you will find ihe attached in order and if you have any question, please feel free to contact me at any time. 
. . . . . !' _: . . 

Thanks, 
safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@poweraythority.on~ca] 
Sent: April19, 201111:10 AM - .. ' ·.·.· . . . . 

To: Safouh Soufi 
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Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. I don't need you to complete the seasonal capacities or heat rates. It was more the 

specification-related content. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "470" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided by TCE, will be 
able to refine the heat rate figures in Schedule B 1. Alternatively, you may want us to revise the figures before submission 
of the 2"d counter offer to TCE. 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201110:00 AM 
To: safouh@smsenergy-engineering.com 
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Cc: Deborah langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter- OPA Se~ond Counter-Proposal .... 

Saf,o~h, 

The OPA has been asked by the government to amend its counter-prop,osal. _please review the attached revised draft of 
the OPA countercpropo.sal. In particular, we ha_ve revises the AACC downwards from 500 MiN to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need tb be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: Apri118, 2011 7:33 PM 
To: Michael Killeavy; JoAnne Butler 
Cc: Deborah langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah langelaan; JoAnne Butler 

-=-'-"'-"'--'-_.,subject:--=LCEJ'!1atter~.P-A..:Secor:~d£ountePP-t=GpQsal~;cc..."-::..:___:_c_-=~"-'=="-"=--=--=--:___c·_cc-c..· ·c.c·c..--=-.c=-=--'--

- *** PRIVI[EGEIYANDCONI='IDENTIAL..:. PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated 

now at $37 million; 

3 



4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: {i) the recovery of the OGS 
sunk costs; {ii) prudently incurred expenditures on the K-W peaking plant; and, {iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. lfthis isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

******"*"*****-*******"******"'*"****"************"*************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

**"****-***"'***----*************-lH---h***"*** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
Apri119, 2011 12:16 PM 
Deborah Langelaan 

· RE: TCE Matter- OPA Second Counter-Proposal .... 

It should have been Ronak. Can we call her Shirley? It's too much like Ron. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 . 

416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Deborah Langelaan 
Sent: April 19, 201112:15 PM 
To: Michael Killeavy 
Subject: Re: TCE Matter - OPA Second Counter-Proposal .... 

Why did you send this to Ron? 

From: Michael Killeavy 
Sent: Tuesday, April19, 2011 12:07 PM 
To: Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ron Clark <rclark@airdberlis.com>; Safouh Soufi <safouh@smsenergy­
engineering.com> 
Subject: FW: TCE Matter - OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached are Safouh's comments on Schedule A in light of the reduction in AACC. Basically, I think we need to insert 
. bullets f()r capacjJjesasnotedbySafouhthat ought to be referenced in terms of30 degrees Celsius and not 35 degrees.-__ ._--

· Michael Killeavy, LL.B:, MBA;P:Eng: 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) -

416-967-1947 (FAX) 

. :. _;,: .. 
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From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:48 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Micheal: 

As requested, attached you will find our revisions to Schedule A. We have not made any changes to the capacity check 
test factor of 90%. 

I trust you will find the attached in order and if you have any question, please feel free to contact me at any time. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: April19, 201111:10 AM 
To: Safouh Soufi 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Safouh, 

I'm sorry for the confusion. I don't need you to complete the seasonal capacities or heat rates. It was more the 
specification-related content. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967,1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule B1 based on the revised 
MCC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 
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Below is a list of items that should be revised. We Will revise and send back to.you the Word.document with track. 
chang~~ t6 iricorp()r~ie. tile it~ins ti~low. · · · · · · · · · · · · · · · · 

Item 7 of the Le'lt$r to Pourbaix: the 90o/o capadiy check test criteria is no longer practical and this should be· 
revised to 95% · 
SeCtion II of Schedule A: the minimum ol500 MW at 35C under N-2, .we will bullet ihe "500" with NTD .. 
SeCtion II of Schedule A: Season 3 ofnot less than 480 MW, we will bl.(llet the "480" or alternativeiy We min 
propose "470" 

I am assuming the OPA, through the Implementation Agreement and as further information is provided byTCE, will be 
able to refine the heat rate figures in Schedule B 1. Alternatively, you m_ay wahl us to revise the figures before submission 
of the 2"d counter offer to TCE. · . 

Please let me know your feedback on the above and will revise the Schedules accordingly. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201110:00 AM 
To: safouh@smsenergy-engineering.com 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter - OPA Second Counter-Proposal .... 

Safouh, 

The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 
this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

·· -From: Sebastiana, ~Rocco [mailto:Rsebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Michael Killeavy;· JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael and JoAnne, 
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Please fmd enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the first counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the first counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Monday, April 18, 2011 4:24 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - OPA Second Counter-Proposal •... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be· identical to the first counter­
proposal with the exception of: 

1. MCC will be 481 MW; 
2. Target Capital Cost of $475 million; 
3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs .estimated 

now at $37 million; 
4. Contract term of 25 year; and 
5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 

project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
permitting and approvals risk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant 
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; (ii) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of 
the OGS contract. 

During our telephone calli misspoke when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It will not do so. 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
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416-967-1947 (FAX) 

******* 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized uSe ordisdosure is prohibited. · 

Le contenu du present courriel est privi19gi6, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de Je divu!guer sans autorisation. 

*"'******"****"'****"""************,.,..."'*'*"**-**"••"' l ·-**** 
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Aleksandar Kojic 

From: 
Sent: 
To:· 
Subject: 

Thanks 

Michael Killeavy 
April19, 201112:17 PM 
Deborah Langelaan 
RE: TCE Matter- OPA Second Counter-Proposal .... 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Deborah Langelaan 
Sent: April19, 201112:17 PM 
To: Michael Killeavy 
Subject: Re: TCE Matter - OPA Second Counter-Proposal .... 

l'll.ask her. 

From: Michael Killeavy 
Sent: Tuesday, April19, 201112:16 PM 
To: Deborah Langelaan 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

It should have been Ronak. Can we call her Shirley? It's too much like Ron. 

Michael Killeavy, LL.B., MBA, P.Ehg. 
_ .. _ __c[}jj:ecto~,~c:ontr.act-MaJ:JagemeRt;..=c.=-=.c=.c=.c""""--"'-'-"-.=c=-=..cc.c.c==-""'c..=..=c--'=.=.c'-=-"7'"-""'-""""====--=c.c..=.c-=-'-'-~ 

Ontario-Power:Authority - ,- ·· 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

_:,•. ' 

'--: . 
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From: Deborah Langelaan 
Sent: April19, 201112:15 PM 
To: Michael Killeavy 
Subject: Re: TCE Matter - OPA Second Counter-Proposal .... 

Why did you send this to Ron? 

From: Michael Killeavy 
Sent: Tuesday, Apri119, 201112:07 PM 
To: Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ron Clark <rclark@airdberlis.com>; Safouh Soufi <safouh@smsenergy­
engineering.com> 
Subject: FW: TCE Matter- OPA Second Counter-Proposal .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached are Safouh's comments on Schedule A in light of the reduction in AACC. Basically, I think we need to insert 
bullets for capacities as noted by Safouh that ought to be referenced in terms of 30 degrees Celsius and not 35 degrees. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh SOufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:48 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter- OPA Second Counter-Proposal .... 

Micheal: 

As requested, attached you will find our revisions to Schedule A. We have not made any changes to the capacity check 
test factor of 90%. 

I trust you will find the attached in order and if you have any question, please feel free to contact me at any time. 

Thanks, 
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: April19, 201111:10 AM 
To: Safouh Soufi 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Safouh, 
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I'm sorry for the confusion. I don't need you to complete the season~ I capa~:ities or heat rates. It was morethe 
specification-related content. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com] 
Sent: April19, 201111:07 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .... 

Micheal, 

Just a quick clarification, do you want SMS to complete the seasonal capacities in Schedule 81 based on the revised 
AACC. If so, do you want us to propose figures for the purpose of negotiating with TCE? 

Below is a list of items that should be revised. We will revise and send back to you the Word document with track 
changes to incorporate the items below. 

Item 7 of the Letter to Pourbaix: the 90% capacity check test criteria is no longer practical and this should be 
revised to 95% 
Section II of Schedule A: the minimum of 500 MW at 35C under N-2, we will bullet the "500" with NTD 
Section II of Schedule A: Season 3 of not less than 480 MW, we will bullet the "480" or alternatively we can 
propose "470" 

I am assuming the OPA, through the Implementation Agreement and as further il)formation is provided by TCE, will be 
able to refine the heat rate figures in Schedule 81. Alternatively, you may want us to revise the figures before submission 
of the 2"' counter offer to TCE. · 

f'lease let me know your JeedbackonJhe above and will revise the Schedules accordingly. 

Tnanks.~~=:~=- ~=------------- -­
Safouh 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Aprii.1Q, 2QJ1 10:00 AM . 
To: safOuh@smsenergY-engineering.coin 
Cc: Deborah Langelaan; Ronak Mozayyan; JoAnne Butler 
Subject: FW: TCE Matter - OPA Second Counter-Proposal .... 

Safouh, 
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The OPA has been asked by the government to amend its counter-proposal. Please review the attached revised draft of 
the OPA counter-proposal. In particular, we have revises the AACC downwards from 500 MW to 481 MW. In light of 

this change, do any of the capacities in Schedule A to the counter-proposal need to be revised as well? 

Michael 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 18, 2011 7:33 PM 
To: Mici)ael Killeavy; JoAnne Butler 
Cc: Deborah Langelaan; Susan Kennedy; Ivanoff, Paul; Smith, Elliot 
Subject: RE: TCE Matter - OPA Second Counter-Proposal .••• 

Michael and JoAnne, 

Please find enclosed a second counter-proposal to TCE which reflects the points raised in the email below. As 
the OP A only delivered the frrst counterproposal in draft form, we have taken that draft and revised it to reflect 
the changed parameters. I have also included a blackline to the frrst counterproposal for ease of reference. 

Regards, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Moriday, April 18, 2011 4:24PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- OPA Second Counter-Proposal .... 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

There have been some developments on this file over the last few days. It has been decided that the OPA will 
make a second counter-proposal to TCE. The second counter-proposal will be identical to the first counter­
proposal with the exception of: 

1. AACC will be 481 MW; 
2. Target Capital Cost of $47S million; 

3. Net Revenue Requirement of $14,922/MW-month, which is inclusive ofthe OGS sunk costs estimated 
now at $37 million; 

4. Contract term of 25 year; and 

5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR 
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have 
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permitting and approvals ri.sk we need to change the second paragraph in the "Permits and Approvals" 
section of the first counter-proposal. We need to state that in the event that the K-.W peaking plant 
does not proceed, we will enter into good,faitt) negotiations with TCE for: (i) the recovery of the OGS 
sunk costs; {ii) prudently incurr.ed expenditilreson the K-W peaking plant; and, {iii) the financial value of 
the OGS qmtract. 

During our telephone call I misspiike when I said that the provincial government would enact a regulation to 
exempt the project from the Planning Act. It wilt' not do so. · 

We would like to receive a draft of this second counter-proposal before lOam tomorrow. If this isn't possible, 
please let me know in advance. 

Thank you, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de Je divu!guer sans autorisation. 

-********************-**************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

JoAnne Butler 
Apri/19, 2011 2:34 PM 
Colin Andersen 
Kristin Jenkins; John Zych; Michael Kil/eavy; Irene Mauricette 
Slide Deck for Tomorrow's "Board Meeting 
OGS_BOD_CM_20110420 v1.pptx 

High 

Colin, here are our proposed slides for tomorrow's meeting. John has promised to send them out today so if you have 
any changes, please let him know. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-£005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 
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• 

• 

• 
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Status 

2 

TCE rejected OPA counter-proposal via telephone on April1 . 

Email exchange between Colin(asking for more information and proposing mediation) and Alex 
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their 
proposal or threat of litigation). 

Due diligence performed by our external and internal counsel regarding pros/cons of 
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms 
of reference for arbitration. Letter not sent. 

Meanwhile, TCE met with Government to express concerns over our proposal and more threat of 
litigation. 

TCE's approach of "divide and conquer" has worked as Government is now integrally involved 
and being heaving lobbied by GR rep from TransCanada. 

Governmentverbally directed us to send counter proposal which puts us in a position of 
weakness, ies.hegotiatingWith ourselves. Government informed TCE that OPA would be coming 
back 'Nith'anotherproposaL · • · · · · . . 

We believe:that this proposal closeitl)~ value gap enough on the lost profits from OGS to prevent 
litigation:withdUtputting further undue obligation on the ratepayer because of not having a 
competitive procurement. TCE. maythink otherwise. 

TCE has sentletter from their litigatiorilcounsel on Apri119 asking to sit down with our internal 
counsel to'dete'rmine the appropriate dispute mechanism for resolving the matter. TCE remains 
willing to discuss alternatives, but not willing to suspend the formal process. 

Privileged and Confidential - Prepared in Contemplation of Litigation ·ONTA. ·RIO,. 
POWERJWTHORn'Y (/1 
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OPASec 

NRR 
Net Revenue 
Requirement 

Ananclng,.. 
AssumptJOris 

Contract Tenn .,, 

cOntract Capacity 
·(Annual Average) 

·sunk Cost Treatment 

Gas/Electrical 
lnterconn.ections 

':_"· 

Ca~if81 EXPendftUrCs 
(CAPEX): ;.···-

Operational 
Expenditures 

(O~EXJ_ 

Other 

I 

. ·i 
:I 

$540mm' 

nd Counter-Proposal 

$12,500/MW-month 

"Ass'~ined 7.5%- Cost Or Equity, au equity project. 

25Years. 

SOOMW 

Amortize over 25 years- no returns 

Payment In addition to the NRR 

$400mm 

Reasonable 

We would approach Government to provide 
Planning Act approvals exemption. 

and Confidential -

$14,922/MW·month 

TCE claimed "unlelieraQed" discount rate of 
5.25% 

25 Years 

481 MW 

Amortize over 25 years- no returns 

Payment In addition to the NRR 

$475mm 

Reasonable 

No government assisla[ICe with permitting and 
approvals combined with a good faith 
obligation to negotiate OGS compensation 
and sunk costs If the K-WPeaklng Plant 
doesn't proceed because of permiUing issues. 

Comments 

NRR covers capital costs, finandng working capital, returns, ftXecJ. morlhly payment 
over life of contract. Energy paid on a deemed dispatch basis, this plant"will 
operate less than 10% of the time. 

TCE can finance/leverage how IIley want td lncre"ase NPV Of project... w6 have 
assumed In second proposal what we believe that theYwpuld usa. 

"nice to have" sweetener. 
Precedent for 25 year contract.- Portlands Energy Centre has option tor addlllonal 

LTEP Indicates need for peaking generation In KWCG; need at least 450 MW of 
summer peaking capacity, average of 500 MW provides additional system flexibility 
and reduces NRR on per MW basis. 

$37mm currently being audited by Ministry of Finance for subslanl!al!o~ and 
reasonableness. 

Precedent- Portlands Energy Centre, Halton Hills ,and NYR Peaking Plant. Paid 
on a cost recovery basis, Le. no opportunity to charge an additional risk premium on 
top of active costs. TCE estimate is $100mm, ± 20%. 

Our CAP EX based on Independent review by our Technical Expe.rt" and published 
Information on other similar genera lion facJfltfes •. We ha·va Increased It by $75mrn; 
hopwever, cannot really substantiate why. Therefore, we are still proposing a target 
cost on CAP EX where lncreasestdecreases are shared.·. 

TCE has given us limited insights Into their Operating expenses •. 
We have used advice from our technical consultant on reasonable OPEX 
estimates. 

·. ··/:: 

In the second counter-proposal the permliUng risk Is entirely transferred to TCE; 
however, the promise of finding compensation of OGS lost profits WOuld cont1nu1 
until another opUon is found. · 



Quantum Comparison 

TCE Proposal 

OPA's First Proposal 

OPA's Final Proposal 
'-----

TCE's Proposal 

OPA'slst 
Counter Proposal· 

OPA'sFINAL 
Counter Proi)Osal 

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES 

($M) ($M) ($M) 

37 375 540 

37 160 400 

37 200 475 
------ -- --- -- -- -----

Replacement Project Comparison 

---

GAP 

($M) 

354 

265 

·• S.\mk Cost($M) 

··Replacen1ent Project 
ind\.lding lost 
Oj)portunity of 
C81ltelling OGS ($M)* 

• Capital Cost($M) 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

in$M 

Financing Assumptions updated to reflect what we "think" that TCE would be using, ie. WACC - 5.25% 

ONTARIO I 
POWER:.MJTHOIUTY Cf 



. Next ·St .... ., 

• 

• 

• 

: ! 

TCE accepfs -1proceed to sign Implementation Agreement and work towards completing contract. 

accept- legal teams will determine appropriate mechanism to resolve the matter . 
However, w'e' ~ave lost our leverage to try and get the dispute mechanisms on the table first. 

Reasonable prpbability thatGovernment will continue to direct us to meet TCE's demands for fear 
of either Private arbitration or public litigation. 

O·NTARIO-t,· •.. 
POWER:AUTHORrrY · . ~ 



Aleksand~r Kojic 

From: 
Sent: 
To: 
cc: 
Subject: 
Attachments: 

John, 

JoAnne Butler 
April19, 2011 4:54PM 
Colin Andersen · . . . . 
Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette; Michael Lyle 
RE: Slide Deck for Tomorrow's Board Meeting 
OGS_BOD_CM_20110420 v1.pptx 

,· .;,;.· 

.. ·; .. · 

Here are the revised slides with typos fixed and have addressed all of Colin's·comments except for the last point. We will 
look at that in the Exec Committee tomorrow. Thanks ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Colin Andersen 
Sent: Martes, 19 de Abril de 2011 03:27p.m. 
To: JoAnne Butler 
Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette 
Subject: RE: Slide Deck for Tomorrow's Board Meeting 

2 typos p 3- "Extention" row 3, col2, and "howp ever" row 7, col 5 
Add the share over/under to the $4 75m cap ex box 
How are we addressing the Boards confusion from strategy day? 
What about "Sean's way"- I'm guessing Jim will ask- variation on "walkaway" (sunk cost +turbines+lost profit= money 
for nothing) vs "all in for ratepayer" (same but adds in KW as still have to do a KW plant eventually) -noting that in both 
cases the turbine cost will be < 215 since they will be soldlrepurposed for something on the dollar 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
____ __ _1~P_Ad~l_ai_de Street West,.;.s~u!!'ite~1'."6"'00"'-=~=====-==-=-==~===="-""--========"-'-"-'-'-=-'-'-'---~=-'---~~ 

--TUFomO,Ontano MSA'fT 
·---T.cc4t6c969_6399·=- ·- -· 
· F; 416 969 6380 

colin.andersen@powerauthority.on.ca 
www.powerauthority.on.ca 

Please consider your environmental responsibility before printing this email 

From: JoAnne Butler 
Sent: Tue,sday, April19, 2011 2:34 PM 
To: Colin Andersen 
Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette 
Subject: Slide Deck for Tomorrow's Board Meeting · 
Importance: High 
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Colin, here are our proposed slides for tomorrow's meeting. John has promised to send them out today so if you have 
any changes, please let him know. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 
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• 

• 

• 

• 
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Status 

2 

TCE rejected OPA counter-proposal via telephone on April 1 . 

Email exchange between Colin (asking for more information and proposing mediation) and Alex 
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their 
proposal or threat of litigation). 

Due diligence performed by our external and internal counsel regarding pros/cons of 
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms 
of reference for arbitration. Letter not sent. 

Meanwhile, TCE met with Government to express concerns over our proposal and more threat of 
litigation. 

TCE's approach of "divide and conquer" has worked as Government is now integrally involved 
and be.ing lobbied by Government Relations rep from TransCanada. 

Government verbally directed us to sej;Jd counter proposal which puts us in a position of 
weakness, ie. negotfatingwith ourselves. Government informedTCE that OPA would be coming 
back with.another prc>posal.. 

We believethatthis proposal closesJhevalue gap enough on the lost profits from OGS to prevent 
litigation Withoutputting further. undue,o'bligation on the ratepayer because of not having a 
competitiveprdcurement. TCE may thihk otherwise. 

TCE has sentiE~tter from their litigatiori~bounsel on April19 asking to sit down with our internal 
counsel td determine the appropriate dispute mechanism for resolving the matter. TCE remains 
willing to discuss alternatives, but not willing to suspend the formal process. 

Privileged and Confidential - Prepared in Contemplation of Utigation ONTAJ. RIO. I· 
POW,ERAUT.HORITY f...JI 
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NRR 
Net Revenue 
Requirement 

Financln9;-' 
Assumptions 

Contract Term 

Contract Capacity 
(Annual Average) 

SUnk Cost Treatment 

Gas/Electrical 
Interconnections 

Capital Exp8ilditures 
(CAPEXf''·:''. - .. 

DPeraiJ~nal 
EXpenditures 
(OPEX). 

sum Pay~ant of 

P~y~ent~irl :add!tion to the 

Coun·ter-Proposal 

$12,500JMW.month 

Assumed 7.5% Cost of Equity, all equity project 

Years 

SOOMW 

Amortize over 25 years- no returns 

Payment in addilion to the NRR 

$400mm 

Reasonable 

We would approach Government to provide 
Planning Act approvals exemptlon. 

$14,922/MW-month 

rc'E: Cratnied •unJeveraged" discount rate of 
5.25% 

25 Years 

481 MW 

Amortize over 25 years- no returns 

Payment In addition to the NRR 

$475mm 

Reasonable 

No government assistance With permitting and 
approvals combined with a good faith 
obligation to negotiate OGS compensaflon 
and sunk costs if the K-W Peaking Plant 
doesn't proceed because of permitting Issues. 

in of 

_,. 

Comments 

NRR covers capital costs, financing working capital, returns, fixed monthly payment 
over life of conlract. Energy paid on a deemed dispatch basis, this plant will 
operate less than 10% oflhe time. 

TCE can financelleverage how they want to Increase NPV·cif project.. We hilve 
assumed in second proposal what we believe that theywOU!~ use. 

"nice to have" sweetener. 
Precedent for25. year conltact.- Portland& Energy Cenlre has optlori tcir addll!onal 

LTEP indicates need for peaking generation In KWCG; need at leasl450 MW of 
summer peaking capacity, average of 500 MW pi-ovldes additional system flexibility 
and reduces NRR on per MWbasls. 

$37mm currenlly being audited by Ministry of Finance for substanllatlon and 
reasonableness. 

Precedent- Portlands Energy Centre , Halton Hills ,and NYR Peaking Plant.· Paid 
on a cost recovery basis, I.e. no opportunity to charge. an additional r!sk premium on 
top of acllve costs. TCE estimate Is $100rrm, ± 20%. 

Our CAP EX based on independent review.by our Technical Expert anti. j:lubHshed 
Informal! on on other similar generation faclll)!es. ·We have increased It by $100mm; 
however, cannot really substantiate why, We.are stlll proposing a tartiet 'cost on 
CAP EX where there is a $25 upper/lower band and then lnCr.eases/deci"eases are 

TCE has given us limited Insights Into their operating expenses. 
We have used advice from our technical consultant on·reasor1abJe aPEx 
estimateS. 

.. .. :·· 

In the second counter-proposal the permitting risk Is entirely tranSferred to TCE; 
however, the promise of finding compensat·lon of oos·rost profits would· · · 
until another option is found. · 



Quantum Comparison 

TCE Proposal 

OPA's First Proposal 

OPA's Final Proposal 

TCE's Proposal 

OPA's1st 
Counter Pro(>osal 

OPA's FINAL 
Counter Proi>Osal 

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES 

($M) ($M) ($M) 

37 375 540 

37 160 400 

37 200 475 

Replacement Project Comparison 

GAP 

($M) 

354 

265 

·• S1,1nk Cost ($M) 

• Repl~ce111ent Project 
including lost 
OPI>Ortunity of 
ca1i~llingOGS (SM)* 

• Capital Cost ($M) 

I 

I 

I 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

in$M 

Financing Assumptions updated to reflect what we "think:' that TCE would be using, ie. WACC- 5.25% 

Proposal covers OGS and KWCG profits, no double !lipping ·,ONTARIO I 
POWERJWTHORITY lf 



Next 

• 

• 

• 

• 

• 

TCE accepts:;- proceed to sign Implementation Agreement and work towards completing contract. 

TCE does a'pcept- legal teams will determine appropriate mechanism to resolve the matter. 
h::l\tP lost our leverage to try and get the dispute mechanisms on the table first. 

Reasonable prolbability that Government will continue to direct us to meet TCE's demands for fear 
of either orivatelarbitration or public litigation. 

Send out str~~g~l,y worded letter (prepared) to TCE indicating thatthey have breached their terms 
rl6rl.tiblity agreement with us and are not negotiating in good faith . 

. 2!1'tt!!!~ 



Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
Apri119, 2011 8:19PM 

To: 
Cc: 

Susan Kennedy; pivanoff@osler.com; Sebastiane, Rocco; Smith, Elliot 
JoAnne Butler; Deborah Langelaan 

Subject: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes .... 
Attachments: SWGTA Contract Potential Outcomes 19 Apr 2011.ppt; SWGTA Scenarios 19 Apr 2011.xlsx 

lni portance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

There has been a lot of discussion about the possible outcomes of the settlement discussions 
with TCE by certain persons not directly involved in these settlement discussions. Sadly, 
most of this discussion has been uninformed. I have prepared the attached slide that sets 
out a few different scenarios along with their approximate cost to the ratepayer. This 
graphical depiction is only intended to show the relative magnitude of the impact for each 
outcome to the ratepayer. Furthermore, it is not an exhaustive listing of the potential 
outcomes. 

What might 
acceptance 
ratepayer. 
ratepayer. 
with regard 

not be obvious to those not involved directly in the discussions is that 
of TCE's original proposal to settle is the worst possible outcome for the 
It appears that our second counter-proposal is the next worst outcome for the 
This slide might help the Board and other decision-makers in their deliberations 
to·their decision on sending TCE the second counter-proposal. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 



Potentia II Outcomes 

SWGTA Outcome Scenarios 

$0 $100' ', $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

Cost to the Ontario Ratepayer 

• OGS Sunk • CT Cost • CAP EX • OGS Financial Value · . .· · · t 
Priv~'eged and Confidential - Prepared in Contemplation of Litigation ON::IWJiliG'.··. · ;' ' .. · 

POWERAUTHORITY ' · -. 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Cc: 
Subject: 

Attachments: 

John Zych 
Apri119, 2011 8:22 PM 
Colin Andersen; ceb1618@aol.com; jim.hinds@irish-line.com; jmichaelcostello@hotmail.com; 
rfitzgerald7@sympatico.ca; rfitzgerald7@sympatico.ca; ferrari@execulink.com; · 

. blourie@ivey.org; pjmon@yorku.ca; lynandneil@sympatico.ca. 
JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Irene Mauricette; Nimi Visram 
BOARD TELECONFERENCE MEETING- WEDNESDAY, APRIL 20,2010 AT 5:30P.M., 
TORONTO TIME 
OGS_BOD_CM_20110420 v1.pptx 

I wish to confirm that we will hold a Board teleconference meeting on Wednesday, April 20, 2010 at 5:30 p.m., Toronto 
time, on the subject of the Oakville generating station matter. It is expected to last about 45 minutes: 

A slide deck is attached. 

All Board members other than Lyn McLeod are expected to participate. (Lyn is away until April 26th and does not have 
access to e-mail, so I do not expect her to participate.) 

This is an information matter, so there is no resolution. (If an OPA counter-offer to TransCanada Energy is agreed to by 
the Board and accepted by TransCanada Energy, an implementation agreement will be drafted by the parties, which our 
Board will be asked to approve before signing.) 

The call-in number particulars are as follows: 

Toll Free: 1-877-320-7617 

OPA Board Members' Access Code: 6802847 

If any of our Board members are in downtown Toronto at the time of the meeting, they should feel free to attend in person 
in the 16th Floor Boardroom, if they wish to do so . 

. John Zych 
Corporate Secretary 
Ontario Power Authority 
Suite 1600 
120 Adelaide Street West 
Toronto, ON M5H 1T1 
416-969-6055 
416-967-7474 Main telephone 
416-967-1947 OPA Fax 
416-416-324-5488 Personal Fax 
John.Zych@powerauthority.on.ca 

This e-mail message and any files transmitted with it af'_ejntended only for the named recipient(s) above and ma contain . 
--iAfermaBei'FtliaFiS"pri'io'ileged;"ciJiifiaerifra]=affiltor exempt from ISC osure un er applicable laV/._If.you arenotfu~DJ?OQ_e~ 

· recipient(s ), --anycdissemination~rti§trLbg!iPI:r_on::opylrigoftnis~e'7mail message or ariyfiies transmitted with -it isstrictly 
p-roliioi\ea. If you have received this message in error or are not the named recipient(s), please notify the sender 
immediately and delete this e-mail message. 

1 
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• 

• 

• 

• 

• 

• 

• 

• 

Status 

2 

TCE rejected OPA counter-proposal via telephone on April1 . 

Email exchange between Colin (asking for more information and proposing mediation) and Alex 
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their 
proposal or threat of litigation). 

Due diligence performed by our external and internal counsel regarding pros/cons of 
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms 
of reference for arbitration. Letter not sent. 

Meanwhile, TCE met with Governmentto express concerns over our proposal and more threat of 
litigation. 

TCE's approach of "divide and conquer" has worked as Government is now integrally involved 
and being lobbied by Government Relations rep from TransCanada. 

Government verbally directed us to ser;1d counter proposal which puts us in a position of 
weakness,.ie:'pegotiatingwith ourselves. Government informed TCE that OPA would be coming 
back with'anofher proposal. · 

We believeJhatthis proposal doses the value gap enough on the lost profits from OGS to prevent 
litigatibn\1\fithoutputting further undue obligation on the ratepayer because of not having a 
competifive:procul"ement. TCE may think otherwise. 

TCEhasis~ntiletterfrom their litigati681 counsel on April19 asking to sit down with our -internal 
counsel to a'et~rmine the appropriate dispute mechanism for resolving the matter. TCE remains 
willing to discuss alternatives, but not willing to suspend the formal process. 

Privileged and Confidential - Prepared in Contemplation of Litigation ONT~RIOI 
POWERA:UTHORITY (!i 
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Ftnanclrig'_ :· 
Assumption$. 

Contract,Term ·· . --.,., . 

ContraCt Capacity 
(Annual Average) 

Sunk Cost Treatment 

Gas/Electrical 
lnterconnecUons 

•.. ·· 
'~ 
Capital Expenditures 
(~AP~Xh .. -

dp~-~ati~nal 
Expenditures 
(OPEXL. 

... .,;~ .... 

Payment in-:actdhlon to the 
NRR . ' 1 , 

$540mm:. 

Counter-Proposal· 

$12,500/MW-monlh 

Amortize over 25 years - no returns 

Payment in additlon to the NRR 

$400mm 

Reasonable 

We would apJYOad1 Government to provide 
Planning Act approvals exemption. 

$14,922/MW-month 

TCE claimed "unleveraged" discount rate of 
5.25% 

25 Years 

461 MW 

Amortize over 25 years- no returns 

Payment In addition to the NRR 

$475mm 

Reasonable 

No government assistance with Permitting and 
approvals combined with a good faith 
obligation to negotiate QGS compensation 
and sunk costs if the K-W Peaking Plant 
doesn't proceed because of permitting Issues. 

Comments 

NRR covers cap!lal costs, financing worldrig_capltal, returns, fixed monUily payment 
over life of contract. Energy paid on a deemed dispatch basis, lhls plant will · 
operate less than 10% of the time. 

TCE can flnancelleverage how they want to lncrea'se NPV of projeCi.. We hiwe 
assumed In second FfOposar what we believe thSt f!1ey_w6uld.u:Se· 

"nlcetohave• s......aetener. 
Precedent for 25 year contract. - PortJahds·Eri&ri;!Y C6ntre_.has oplloii tOr a"d~ltlonal · 

LTEP lridlcates need for peaking generatron In KWC~; need atiEiast 450 MW of 
summer peaking capacl!y, average of 500 MW provides 3dditlonal system fiexlbillty" 
and reduces NRR on per MW basis. 

$37mm curren!ly being audited by Ministry of Finance for substantiation and 
reasonableness. 

Precedent- Port!ands Energy Centre , Halton Hills ,and NYR Peiikrng· Plant Paid 
on a cost recovery basis, I.e, no opportunity to-cl'!arge an additional risk premium on 
top of active costs. TCE estimate Is $100mm, .±.20% . 

Our CAP EX based on Independent review by our Technical Exj:iert-and published 
Information on other similar generatroh faclllties. We haVe incre"asedJi b"y $~DOmin;· 
howevar, cannot really subSianllatewhy, we:!'lre stilt ptopo"sing a targ~ cos( on' 
CAP EX where there Is a $25 upper/lower band and then Jncreases{dec_i'easeS are 

TCE has given us limited Insights Into their operating expenses, · 
We have used advice from our technical conSultant on reas_onabl~ QPEX · 
estimates . 

In the second counter-proposal the permltung risk Is entirelY transferred to TCE; 
however, the promise of finding corripensalion Qf OGS lost profits would c_ontinU 
until another option is found. 



Quantum Comparison 

TCE Proposal 

OPA's First Proposal 

OPA's Final Proposal 

TCE's Proposal 

OPA'slst 
Counter Proposal 

OPA's FINAL 
Counter Pro1>osal 

SUNK COSTS OGS LOST OPPORTUNITY CAPITAL EXPENDITURES 

($M) ($M) ($M) 

37 375 540 

37 160 400 

37 200 475 

Replacement Project Comparison 

GAP 

($M) 

354 

265 

• S~tnk Cost($M} 

if Replacement l'rQject 
incluclinglost 
OPJ>ort\lnity of 
cmic~lllngO\>S ($M)* 

• Capital Cost($M) 

I 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

in$M 

Financing Assumptions updated to reflect what we "think" that TCE would be using, ie. WACC- 5.25% 
. . 

Proposal covers OGS and KWCG profits, no double dipping ONTAlRIOf 
PGWiERAUTHORITY L! 



Next Ste 

• 

• 

• 

• 

• 

nter proposal. 

TCE accepts.:... proceed to sign Implementation Agreement and work towards completing contract. 

. I 

TCE does not' a1pcept- legal teams will determine appropriate mechanism to resolve the matter . 
However, we have lost our leverage to try and get the dispute mechanisms on the table first. 

, I 

I 

Re~sonabl~ prqp. ab_ility _that Gove~nn:t~nt ':"'ill continue to direct us to meet TCE's demands for fear 
of e1ther pnvatelarbitratlon or public litigation. 

! • 

Send out stroljlg\lY worded letter (prepared) to TCE indicating that they have breached their terms 
of the confidel!ltilality agreement with us and are not negotiating in good faith. · 

,O,NT~RIO:~·.· .·. 
POWER AUTHORITY · · 
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Aleksandar Kojic 

From: 
sent: 
To: 

Sebastiana, Rocco [RSebastiano@osler.com] 
April19, 2011 8:40PM . 
Michael Killea\ly . 

Subject: RE: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes .... 

Elliot and I just called you to make a couple of observations on the slides. Can you please call me at my office 
at 416-862-5859. Thanks, Rocco 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.ca] 
Sent: Tuesday, April19, 2011 8:19PM 
To: Susan Kennedy; Ivanoff, Paul; Sebastiane, Rocco; Smith, Elliot 
Cc: JoAnne Butler; Deborah Langelaan 
Subject: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

There has been a lot of discussion about the possible outcomes of the settlement discussions with TCE by certain persons not 
directly involved in these settlement discussions. Sadly, most of this discussion has been uninformed. I have prepared the 
attached slide that sets out a few different scenarios along with their approximate cost to the ratepayer. This graphical 
depiction is only intended to show the relative magnitude of the impact for each outcome to the ratepayer. Furthermore, it is 
not an exhaustive listing of the potential outcomes. 

What might not be obvious to those not involved directly in the discussions is that acceptance ofTCE's original proposal to 
settle is the worst possible outcome for the ratepayer. It appears that our second counter-proposal is the next worst outcome 
for the ratepayer. This slide might help the Board and other decision-makers in their deliberations with regard to their 
decision on sending TCE the second counter-proposal. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1 T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

********************************"'********-*"****-····--* 

This e·mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privihf!gh§, confidentiel et 
SOUmis 8 des droits d'auteur. II est lnterdit de l'utiliser ou 
de Je divt.i!guer sans autorisation. 

***************************************************h . U4 • U****** 

1 



Aleksandar Kojic 

·From: 
s'ent: 

Michaelf:(illeavy 
Apri119, 2011 9:15PM 

To:· 
c<:: 

Susan Kenriedy; Sebastiane, Rocco; pivanoff@osler.coni; Smith, Elliot 
JoAnne Butler; Deborah L.angelaan · · · · .. 

Subject: 
Attachments: 

TCE Matter -Pote.ntial SWGTA Contract Settlement Discussion Outcomes- REVISED .... 
SWGTA Contract Potential Outcomes 19 Apr.2011.ppt; SWGTA Scenarios 19 Apr 2011.xlsx 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I had a brief teleconference with Rocco and Elliot this evening and they made a few 
suggestions, which I have incorporated into the attached slide and spreadsheet. Their 
suggestions do not affect the conclusions that I set out in my previous email this evening. 

I can make any other desired changes tomorrow. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 



Potential II Outcomes 
I 

SWGTA Outcome Scenarios 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

Cost to the Ontario Ratepayer ($million) 

1 
• OGS Sunk • CT Cost • CAP EX • OGS Financial Value . .. . . . t· 

F:rivi!i.ged and Confidential- Prepared in Contemplation of Litigation ON:·.I~RIO.· ;, . 
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Aleksandar Kojic 

From: 
Sent: 
To: 

JoAnne Butler 
Apri119, 2011 9:18PM 
Michael Killeavy 

Subject: Re: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes- REVISED .... 

Just looki_ng at it right now ... looks good ... we can discuss tomorrow ... 

JCB 

Original Message ----­
From: Michael Killeavy 
Sent: Tuesday, April 19, 2011 09:15 PM 
To: Susan Kennedy; Sebastiana, Rocco <RSebastiano@osler.com>; pivanoff@osler.com 
<pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com> 
Cc: JoAnne Butler; Deborah Langelaan 
Subject: .TCE Matter- Potential SWGTA Contract settlement Discussion outcomes- REVISED •... 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I had a brief teleconference with Rocco and Elliot this evening and they made a few 
suggestions, which I have incorporated into the attached slide and spreadsheet. Their 
suggestions do not affect the conclusions that I set out in my previous email this evening. 

I can make any other desired· changes tomorrow. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 



Aleksandar Kojic 

From: 
sent: 
To: 

Michael Killeavy 
April19,.2011 9:19PM 
JoAnne Butler 

Subject: Re: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes - REVISED .... 

rt·looks career ending for us .... 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

----- Original Message ----­
From: JoAnne Butler 
Sent: Tuesday, April 19, 2e11 e9:17 PM 
To: Michael Killeavy 
Subject: Re: TCE Matter - Potential SWGTA Contract 

l 

Settlement Discussion Outcomes - REVISED 

Just looking at it right now ... looks good ... we can discuss tomorrow ... 

JCB 

----- Original Message ----­
From: Michael Killeavy 
Sent: Tuesday, April 19, 2e11 e9:15 PM 
To: Susan Kennedy; Sebastiana, Rocco <RSebastiano@osler.com>; pivanoff@osler.com 
<pivanoff@osler.com>; Smith, Elliot <ESmith@osler.com> 
Cc: JoAnne Butler; Deborah Langelaan 
Subject: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes- REVISED •.•. 

***PRIVILEGED AND CONFIDENTIAL- PREPARED. IN CONTEMPLATION OF LITIGATION*** 

-"·· c:_LhaJ:I=a-=IJrief --t.ele.con£er:'enceccwi.tb..:..Rocco-and.ccEll~iot--'-tn;i.s=e-Venicng-an d-t-hey..:..made..:..a..c.f'ew---=----~~--­
suggestions, whicn I-have incoPporated into -the -attached slide and spreadsheet. -- Their 
suggestions do not affect tHe conclusion-s 'that I set out in my prevfou-s email this evening. 

I can make any other desired changes tomorrow. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6e71 (fax) 

1 



416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

2 



Aleksandar Kojic 

-From: Michael Killeavy 
Sent: April 20, 2011 7:25AM 
To: 
Cc: 

Susan Kennedy; Sebastiane, Rocco; Smith, Elliot; pivanoff@osler.com 
JoAnne Butler; Deborah Langelaan 

Subject: TCE Matter- Potential SWGTA Contract Settlement Discussion Outcomes- SECOND 
REVISION.... . 

Attachments: SWGTA Contract Potential Outcomes 20 Apr 2011.ppt; SWGTA Contract Potential 
Outcomes 19 Apr 2011..ppt ·· 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I reviewed what I did last night and I made a_ revision to the second scenario from the top -
TCE is successful at litigation or arbitration and receives a damage award for the OGS sunk 
costs, including the CTs, and financial value of the OGS contract ("worse case damage 
award"). I had estimated the financial value of the OGS contract at the proposed $375M 
settlement from TCE. This likely isn't the worse case, so I re-did the graphic with the 
alleged financial value of the OGS contract (so far anyway) at $588M. This means that the 
proposed second OPA counter-proposal is actually slightly better for the ratepayer than a 
worse case damage award if TCE were to agree with our proposed settlement. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
128 Adelaide St. West, Suite 1688 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6871 (fax) 
416-528-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 
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1 Privilo!iged and Confidential - Prepared in Contemplation of Litigation 

$800 . $900 

Sunk 

CTCost 

Financial 
Value 

$1,000. 
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Potentiaii:Outcomes 

1! 

SWGTA Outcome Scenarios 

$0 $100 $200 $300 $400 $500 $600 $700 $800 $900 $1,000 

Cost to the Ontario Ratepayer ($million) 

• OGS Sunk . • CT Cost • CAP EX • OGS Financial Value . . .. . . . . .. . ~ 
Privil¥ged and Confidential- Prepared in Contemplation of Litigation O·N·;i:!AJRIO··· .. · 
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Aleksandar Kojic 

From: 
sent: 
To: 
Cc: 
Subject: 
Attachments: 

Ivanoff, Paul [Pivanoff@osler.com] 
April 20,2011 3:23 PM . . 
JoAnrie Butler; Michael Killeavy 
Sebastiario, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy · 
OPA- TCE [Privileged and Confidential] 
Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:]' ''"'" •~ •w 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gi9, confidential et 
Soumis 8 des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*****************-****'"************************************** 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April [•], 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
Trans Canada Energy Limited 
450 - 1 Street, SW 
Calgary, Alberta 
TIP 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE")-and Ontario Power Authority (the "OP A") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU''). We are writing to you at this time to advise you of our concerns regarding ICE's 
failure to comply with its obligations under these two agreements. 

C) We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
].... f'\ Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
U.J...) confide11tial correspondence sent to TCE by the OP A, as well as confidential details of proposals 
f'l \ relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Gro)lt Finnigan 
~ LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 

• .,...J described confidential negotiations between the OPA and TCE. Each of these actions constitutes > a breach by TCE of the Confidentiality Agreement. 

• 1""-1 Regarding the MOU, the parties acknowledged in that agreement that they were working 
~ together cooperatively to identify other generation projects that meet Ontario's electricity system 

-P -,-'=;::~~faY!~n~~~:~::~i:~~~~;r:~:~~~~~~:si!:~!~~~1';~E8~~~-~~:-a~te~n~~~o~--'·c:.-· -"'.--="-.• .cc_._ 

_ ~ -· togetlu'lr_irr.· gQod :(aith tQ ]1egQtiate-_t}l:e qefinitive-ft:trtn ·Qf an. agreem<:\nt {the ·"Definitive. 
_ 1-J Agreement') in respect of the Potential Project, or an alternative project agreed to by the OPA 
~ and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is 

not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
ICE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OPA. The OPA requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 
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As for co=unications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiana and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OP A 
Michael Killeavy, OPA 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff; Osler, Hoskin & Harcourt LLP 

LEGAL_I:20472672.3 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April20, 2011 3:30 PM 

· 'Pivanoff@osler.com' 
Subject: Re: OPA- TCE [Privileged and Confidential] 

Good letter. 

Michael Killeavy, LL.B., MBA, P .Eng .. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.comJ 
Sent: Wednesday, April 20, 2011 03:23 PM 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>; Deborah Langelaan; Susan 
Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
P.aullvanoff 
Partner 

416.862.4223 DIRECT 
~c-'IJ.6c862.6666.ci'ACSIMibEc-''-'--'~~----'-'-"'---"~~~ 

pivanoff@osier.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[]''''· ''""' Mo>< '"' 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

All, 

Smith, Elliot [ES!'nith@osler.com] 
Apri120, 2011 4:16PM 
Michael Killeavy 
Sebastiane, Rocco; Ivanoff, Paul; Deborah Langelaan; JoAnne Butler; Susan Kennedy 
Revised Second Proposal to TCE 
#20465379v2_LE;GAL_1_- Draft Second Project Propos<il to TCE.DOC; WSComparison_# 
20465379v1_LEGAL_1~- Draft Second Project Proposal to TCE-#20465379v2_LEGAL_1_­
Draft Second Project Proposal to TCE.pdf; Blackline to first c6unterproposal.pdf 

Please fmd attached a revised draft of the second counter-proposal to TCE, along with two black:lines - one to 
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh's comments and the 
revised NRR-Capex factor were incorporated). 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place D'· ~·~· """" 

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le conte,nu du present courriel est privih§gi9, confidentiel et 
soumis a des droits d'auteur. J/ est interdit de J'utiliser au 
de le divulguer sans autor/sation. 
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DRAFT: APRIL 20, 2011, 4:00PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest .GTA Clean Energy Supply Contract (th!;l "Contract"} between Tr:lms(:anada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 · 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. · 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitche1,1er-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract'') would be based on the fmal 
form of contract (the ''NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the .Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

!--....... 1. Permits and Approvals. With respect to the approvals reqUired pursuant to the Planning 
lo""""" Act to construct the Replacement Project, the OPA would work with TCE, the host 

• 1"""""1 municipality and the Province of Ontario to ensure that once all of the requirements for 
~ the Planning Act approvals have been satisfied, the approvals are issued in a timely 

-~~---'-~m=ann==ec=r=. ~~=..:=-c======-'-"'-'-'==cc·=--=-=--=-=---=-~~.;=c""-'~--cc·.c:·cc--.c:· =-=--=--=-=--=-=--=--=--=--- ~-=-c---"'-
-~--_ -_- ·If.tllis-dig-11()t oq()jll" ~d t)l():4t;l~yjl).-!h.,e:i~s).l!JI19t:: :gf s!Jclr;P liJ1Jnivg7kLaPill"()Vi4s cause-d-

. TCE not to achieve Co:illinercial Operation by the Miiestorie Date .for Commercial 
Operaiio~, ~u,clt4~l!!Y >vould b~consid~r.ed.aJ1:e"ent of.For,ce Majerire, im,d}"GE would 
be. entitl~d . .to re(:iover •- itS Il;)ason_able, 0\lt-ofcp'ocket CQSt~, resulting from SUCh. delay, by 

>way pf i c9ir~sp'()~d.iiig )ntr~a~i 1D. t]le :NefRev~ih~~ R.~ciuiie~ent'(N"illi).-. . .. . . 
·:·· .· -~---'.:_· .. ~--~o:-··,· __ , ·,.,,. ,, ... ,_- _,.-,_:- ._.. __ , __ ·· ... ,,.,.-:,.-;·-_,_., .... : .h·-~_-,_ .. , .. ,, .. ,,._,_, -·;_,· 

·· ~ ~~4itiori; tile 9PAw9i.M'ilot hiJ:ve the n.gh.Hctf~IHiinate'i)le'E.eplac!iro~nt '~oh\fact for 
• ,) <-'• ._:., ''l···-· ·- ,~·'···~) _, .. , ; . .;.-_,-; -.. ·.:;.•·_: . _· .' ;: ._,;;-, __ . _,. ~ _.;~-:' ,;,,. -.: - . _ .. '' -· •. · ... · .. ;·. :-' ·-;.·.f,;; '-- - • : -:.-.\' ' .• -.,.-· .. ;- ·.-··.-·,· _.,,.,. 

such 'event of Force MaJeure, uiJ.less the event of Force Majeure 'resulted ni. a delay that 
was greater than two years and the OPA paid TCE a iiri'iilii~fldil,.p~:Yni~hf\*hich the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconoection of the 
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OP A and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7. 

Gas D~livery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. . . 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OP A would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the _demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_1:20465379.2 
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8. Potential One Hour Runs. Because of the absence of the ''NINRR" term in Exhibit J to 
the NYR C~ntract, W:e do ·.riot believe that · the potential for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on Ji:tl.y 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under .the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

-~-
- -----------

~ . ~ '' 

-... · . - ;•· 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) . be a simple cycle confignration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bythelESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b). be able to proVide a minimum of [• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•J'h transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL _1:20465379.2 
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IV. .Operatio.n Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Co=ercially Reasonable Efforts (as such t= is defined in the Contract) to <J.SSist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation ·would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (N"Ox) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% Oz in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

CJ.) (b) TCE will provide evidence to .support the stated emission levels ofNOx and CO 
I in the form of a signed certificate by an authorized representative of any of: (1) 

• ~ the original equipment manufacturer of the Replacement Project's turbines, (2) 
"-.... the supplier or manufacturer of any post combustion emission control equipment 
....... utilized by the Replacement Project, or (3) the engineering company responsible 

• ~ for the design of the Replacement Project, which certificate must state that the 
~ Replacement Project, as designed, will operate within these stated limits for NOx 

~ l~~~~==~an=d=C=O=.======================~====~====~~==~--=~ 
(c)... -The-Replacement Contract -will-require-that the emission limits for-NOx and CO 

_: J.;J be (i) iricori:Jo!ated Into the Replacement Project's Environmental Review Report 
OQ or its completed environmental assessment, and (ii) reflected in the Replacement 

(d) 

LEGAL_l:20465379.2 

Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that" such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 
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OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

Vll. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
carrnot by-pass Union Gas Limited. 

VITI. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment Each Generator shall be nominally rated 
at [•) MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_l:20465379.2 
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SCHEDULE ~'B" ~FINANCIAL PARAMETERS 

$14,922/MW-month 

20% 

: 481MW 

700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

. $0.50/MWh 

Season 1 

10.42 
. MMBTU/MWh 

(HHV) 

3(.8 
·.: MW/minute 

Season 2 

10.55 
MMBTUIMWh 

(HHV) 

OMW 

35.8 
M\Vimiriiite 

. :: 

Season 3 

10.66 
MMBTUIMWh 

(HHV) 

0 

10.58 
MMBTUIMWh 

(HHV) 

:-. ,_ 

OMW 

' 3},.0 . .. 
; MW/miriute c. ' MW/miiltite 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in' 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs of Hedging USD to CAD CAD$ [13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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DRAFT: APRIL~ 2011, -+4:1SOO PM 

PRIVILEGED, CONFIDENTIAL AND W:l:THOUT PRJi:JUDlCE 

Dear Mr .. Po.urbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between Trai!-sCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority (''OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identifY projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and fmd that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cati\bridge area. We believe such a plant is a project that 
could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the fmal 
form of contract (the ."NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Scheduie "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approva_ls required pursuant to the Planning 
Act to ~onstruct the Replacement Project, the .OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for the 
Planning Act approvals have been satisfied, the approvals are issued in a timely manner. 

Ifthis ·did not ocQur andthe.delayin the-issuance ofsuch Planning-ActaPR'!.!r~>i'v4~lli1s>::··£!Ca.,u,s.,ed.,_. '---===-~ 
. • CE n<;lt.to achieve _commercial 0!2eta#Qn~by_the_Mileston~.,Pate,,f(ll;,QcnD,)I1ercial 

··. OP,~rati~!)~-~~6h:-41llzy-w9uid by "'()n,~id(:re~ i\ievent;ofFo;~e·;M.~Jeiire;'an4 t¢.E. -yV<mid be 
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residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $3 7,000,000 on account of ICE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by {0.000 GH 
68!0'15 213 3} multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OP A. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount". 

4. 

5. 

6. 

7. 

8. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natoral gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NluuF}. As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course offmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as. part of a Capacity Check Test to confirm that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule 
"B" to this letter. 

Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
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intervals would be detril.hental to TCE. We are.not proposing anY change to Exhibit J but 
would be williii£t6 discliss ~ny c'oricems TeE niay have in tlils regard. . · . . . . . 

9. Commercial Operation Date. The NRR set out in Scheiluie "B" is based on the 
assumption that Conunercial Operatiop occurs on July 1, 2015, IfConunercial Operation 
were to occur before that date, the NRR would be adjusted downwards to accouiit for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occrirred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

·: ': 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
theiESO. 

II. Contract Capacity 

[NT»: In light efthe ehange te the ,\,".CC te 481 MW, sheulEI the eSf!aeity figuf'es in (a), (a) 
auEI ~ aelew alse he f'e\'iseEI te Fetleet TCE's eemmeats aheut the eaf!ahilities ef the 
CTG's?] 

The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [~• MW] at 3-§-.30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; fNTP: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacitv 
at 30°C should be used instead.] 

be able to provide a minimum of [~• MW] at ~30°C under N-2 System 
Conditions; INTD: Based on peak load planning studies at 35°C. the total 
planned generation capacitv should be at least 500 MW. The Replacement 
Project may not be able to achieve such capacitv at the above mentioned 
ambient condition. The Replacement Project's maximum capacitv at 30°C 
should therefore be used instead.] 

have a Season 3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

LEGAL_l:~?D46537<l' 



""0 
(1) 
b1) 
(1) 
~ 
·~ > 
·~ 
~ 
-~ 
-------·------

~-. 

c"'N 
C\3 
~ 

Q 

-2-

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project-is 
located at the Boxwood site.] 

N. Operation Following a N-2 Contingency <Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as. 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such th~;~t the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 

=~"-"' . ..c.:.JJtilized:b.yJhecReplacement-=F-rej~Gt;'-0rcEJjctifecengineermg=eempafiy=respoiisiblB-. .C.:.:."-'--~-­
. for ~the design-of-the Replacement Project, :which-certific~;~te -must ·state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 

(c) 

and CO. · 

The Replacement Contract will require that the emission limits for NOx and CO be 
(i) incorporated into the Replacement Project's Environmental Review Report or 
its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 

•'· ... ,, ' " 



- 3-

application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 
not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

Vill. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOIGAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [•] MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 



. SCHEDULE "B"- FINANCIAL PARAMETERS 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule B" 
other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Cap ex- Target Cap ex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied byfO.OOO 012 6813j.Ol5 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out in 
Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OP A. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

.!&§! Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to· the OPA and fully auditable. Any dispute relating to the determination of the 
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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DRAFT: 1\llf.RCR 28,APRIL 20. 2011, 4:;wJl.Q PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Po.urbaix: 

Southwest .GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

We are ·.vritiag te yeu ia mspease te yeur letter te Calm b.naersea, ElateEI Marsh Hl, 2911. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identifY projects and 
the extent to which such projects ·may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and fmd that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements ofthe Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province or Ontario to ensure that once all of the requirements for the 
Planning Act approvals luive !J.een satisfied, the approvals are issued in a timely manner,ef 
ifth~· are aet issued ia a timely raanaer, that se lea~e R;lllll~_eeraeat Prejeet!las ~-e-~ 

· · ~mlt!r Pan: II er fllwf'II:1~mwenmeJ1tal Asses9fllent Aet er is ~eefef 
(i)~ ei4e.fjli'iaer, seetiefi ~] or a. de~!twag~a-ua~ei. ,seitisfi3 :il 9(~~TA6t, 6£ (Ii)afi · 
~~g regu~ati~l)o ~atkj ~Eler.th~ i\et, ~~ PZ£?11ningAetappre'~Is Ele aet ialpeae the 
Ele>;elepmeat efthe Replaeerae!lt Prsjeet. • 

.. . . ·. If);4i~. cjis\, 11or9cc.ur ~4tlf~.d~la,y irth~iss1Jance,qfs11,c_\l}'lg,7Jn,i(lg 47t appro\'.~~~ caused . 
... . TCE not to achieve :CominerciaLOpera,tion by the Milestone Date fof. Corriinercial 

. . . ()p~fgti:~I},;S~~h· ct<iia1.:-Yb~i4 b.e qti~~icje~t<C\ ~ ~ve~toffri,r~~ :~;faj~ll!~; f!ll,~.IC::E \fpuld be 
entitleq to rf!cQyerJt.s r~f)Son,apl~, p]it~qf~poc,!c(;t~osts t~.~)\lti#g :fi."6IJ1, su9h qday; by way of 

.• a correspon4ing ffi.crease in ,i)IC'!,}!et, Revenue R:equir~wen((NIW):' 'i • . . ·' ·~·· . 
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In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was 
greater than two years and the OPA paid TCE a termination arnol!Rt eEI~fal teoayrnent 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the verified, non-recoverable sunk costs 
(net of any residual vaiue) associated with· the development of the Oakville Generating 
Station, provided however that such total amount shall not exceed $37,QQQ,QQQ 
~37.000 000. (ii) fifty pereeat of the total amount o[the verified, non-recoverable sunk 
costs (net of any residual value) assoeiateel witlmrudently incurred in the development of 
the Replacement Project. TCE wealel ae selel:y respeasiele fer all ether permits aael 
appreYals reEjllirea fer the Replaeemeat Prejeet, sabjeet te the staHaarel Foree Majeare 
pre>;,isieas set eat iH the "NYR. and (iii) the anticipated fmancial value of the Contract 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by 0.000 GH 
{;1!.}015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OP A. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section I of ExhibitS of the Accelerated 

4. 

5. 

6. 

7. 

Clean Energy Supply Contract between the OPA 1)-nd Portland :Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess Hl Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course offmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term. and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
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Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capi!City Check Test to confrrm that the 
Replacement Project is capable of achieving the Contract Ramp Rate s_et out in_ Schedule 
"B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Cmitract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, althougb'this proposal is made in good faith, it remains subject to internal 
OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power 4uthority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration.generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
the IESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of~l! MWl at fr30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; fNTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of ~1! MWl at ~30°C under N-2 System 
Conditions; !NTD: Based on peak load planning studies at 35°C. the total 
planned generation capacity should be at least 500 MW. The Replacement 
Project may not be able to achieve such capacity at the above mentioned 
ambient condition. The Replacement Project's maximum capacity at 30°C 
should therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than! 480 MWl; and 

(d) have a Contract Capacity.ofnot more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. · 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [e]th transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. Operation .Following a N-2 Contingency (Load Restoration) 

If a djSI')lption occurs j:hat leads to N-2 systeJ;n. conditions, TCE. shall be required to use . 
Commercially Reasonable Efl'ot:ts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This. obligation would replace the provision for Islanding 
Capability set out in Section 1.1 I of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

- -------- --------- -- ----~ ----c.c-co·=-=-=--=-=--=-=-=-c= 

_. _--·~-- · --~--_. -=-tc-)-· ~~~!;:r?~l~r~:!~~==~;;y~Ff~~=~i~~~:=~=e~~-

(d) 

Project' s application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that· such limits be imposed as conditions of such Certificate of 
Approval. · 

The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoiog operating requirement. For greater certaioty, the OPA is 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [•] MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 
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SCHED!JL~ "B"-" FINANCIAL PA~TERS 

$ ~14.922 I MyY-month 

20% 

700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh. 

Season 1 Season2 

lo.42 10.55 
MMBTU/MWh MMBTU/MWh 
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- ------------
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

I. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $375,QQQ,QQQ475.000 000 (the 
"Target Capex"). So long as the actual cost to design and build the Replacement Project 
(the "Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there 
shall be no adjustment in the NRR. For greater certainty, none of the parameters in 
Schedule B" other than the NRR shall be subject to adjustment pursuant to this Schedule 
"C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRRshall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied by 0.000 912 681015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out in 
Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract" or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defmed in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OP A and fully auditable. Any dispute relating to the determination of the 
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 
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Aleksandar Kojic 

From: 
sent: 

Michael Killeavy 
April20, 2011 4:17PM 

To: 
Cc: 

'ESmith@osler.com' · . . · · . • : . · . · . . · · . 
'RSebastiano@osler.com'; 'Pivanoff@osler.com'; Deborah Langelaan; JoAnne ·sutler; Susan 
Kennedy · · 

Subject: Re: Revised Second Proposal to TCE 

Thank you Elliot. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Wednesday, April20, 2011 04:15PM 
To: Michael Killeavy 
Cc: Sebastiana, Rocco <RSebastjano@osler.com>; Ivanoff, Paul <Pivanoff@osler.com>; Deborah Langelaan; JoAnne 
Butler; Susan· Kennedy 
Subject: Revised Second Proposal to TCE 

All, 
Please find attached a revised draft of the second counter-proposal to TCE, along with two blacklines - one to 
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh' s comments and the 
revised NRR-Capex factor were incorporated). 

Elliot 

D 
· - Elliot Smitb_-_. · -="'-'--·­

Associate 
- ---- -----

416.862,6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada MSX 188 
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This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure Is prohibited. 

Le contenu du present courriel est privi19gie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divulguersans autorisation. 
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Aleksandar Kojic 

Ffom: 
Sent: 
.To: 
Cc: 

JoAnne E!utler 
April20, 2011 7:34 PM 
Michael Killeavy 
Deborah L~mgelaan 

Subject: FW: OPA- TCE [Privileged and Confidential] 
Attachments: Letter to Alex Pourbaix (OPA letterhead) April20 2011 20472672_3.doc 

I think that we got from the Board meeting to fold in elements of this letter, into a Jetter from counsel to counsel. .. can you 
· please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Miercoles, 20 de Abril de 2011 03:23p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiane, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
Oh" @.!'@ff'!l\!=!lll!ilthl@J_l___ --'----- - -- =-c.c· ='-'==-c==--'-'-=-----'---o!Ya·ne u.:-:es er-;eem 

Oster, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E::r, ~ ... -~ ,w 

This e-mail message is privileged, confidential and ~ubject to 
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copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi!Sgh~. confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 
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[ONTARIO POWER AUTHORITY LETTERHEAD] 

April [•J, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
TransCanada Energy Limited 
450 - 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract'') between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OP A, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identifY other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 

__ good faith negotiations. _In_that regard, the MOU -states that -"[1;1he±ll'Aand 'I'GE -agree.cto=.woxk==~=c­
!Qgethg in_go_pj:J_faith_to negotiate the-definitive -form--of -an -agreement {the -"Definitive 
Agreement") in respect-ofthe Potential Project, or im alternative project agreed to by the OPA 
and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to · 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made·in bad faith in an attempt to advance its negotiating position as 
against the OP A. The OP A requires that TCE c.ease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies ·against TCE respecting the actions referred to above. 
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As for communications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiana and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OP A 
Michael Killeavy, OP A 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 
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Alek$andar Kojic 

Frqm: 
Sent: 
To: 

JoAnne Butler 
Aprl120, 2011 7:35. PM 
Colin Andersen 

Cc: 
Subject: 

Michael killeavy; Deborah Langelaari 
FW: Revised Second Proposal to TCE 

Attachments: #20465379v2_LEGAL_1_- Draft Second Project Proposal to TCE.DOC; WSComparison_# 
20465379v1_LEGAL_1_- Draft Second Project Proposal to TCE-#20465379v2_LEGAL_1_­
Draft Second Project Proposal to TCE.pdf; Blackline to first counterproposal. pdf 

Here are the soft copies, but as discussed, there will be some minor changes ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-8005 Tel. 
416-969-6071 Fax. 
joanne.butfer@powerauthoritv.on.ca 

From: Smith, Elliot [mailto:ESmith@osler.com] 
Sent: Mh§rcoles, 20 de Abril de 2011 04:16p.m. 
To: Michael Killeavy 
Cc: Sebastiana, Rocco; Ivanoff, Paul; Deborah Langelaan; JoAnne Butler; Susan Kennedy 
Subject: Revised Second Proposal to TCE 

All, 
Please fmd attached a revised draft of the second counter-proposal to TCE, along with,two blacklines- one to 
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh' s comments and the 
revised NRR-Capex factor were incorporated). 

Elliot 

D 
Elliot Smith 
Associate 

---·- -- ··--- ·-- ----------

---·rJKBo2:0430DlRE"CT 
· ·416 .862;6666 -F ACSIMJLE · 
. eSri1ith@OSier.60rri-

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[Jario, Canada MSX 1 88 
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DRAFT: APRIL 20, 2011, 4:00PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between Trans-Canada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and find that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Gove=ent of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintaio the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 

· Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requirements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 

···~i.=· =-c~==m=ann=e:c:r=. ==::=.==:c::c:=·=-=--cc·· ·=-cc· ---=-c.:·c::-:_c· -"--'c:;:_c~ 
-·~ -.. ¥~§~~f~1~bf!~@~ot;,;d:;:~ino~!~:~~:~f0~~u~;:~!~n~~{i:t!!::~~~~ 
0<:) Operation, such delay would be considered an event of Force Majeme, and TCE would 

be entitl~d to recov~r its reasonable, out-of-pock~t costs resulting from such d.elay, by 
~Y of~'c~rresp~ndill'g incte~s~ i,l-1-ih~ Net Reveuue Requirement (NRR): _- - --.---- · · · 

- . . ' ' "••.' . . . . . . ~ ·, ,_ ' ,• . . . . ' ·- ' ·-. - - . ~ . . ' - - . 

- _In additiqri, the OP.A would ~oth~ve lli.e righfio terinin11te the ReplacemeP:t Contract for 
such e"\ient of Force Majeirre; unlds the eventofFoice Majeme re~tilied in a geiay that 
was greater than two years and the OP A paid TCE a tenmnittioil p~yment- which the 
Parties would negotiate in good faith and would compensate TCE for reasonable damages 

LEGAL_l:20465J79.2 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated fmancial 
value of the Contract. 

2. Oakville Sunk Costs .. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $3 7,000,000 on account of TCE' s sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the 
Replacement Project would be reimbursed by the OP A Such costs would be reimbursed 
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of 
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy 
Centre L.P. with the necessary conforming changes being made, provided that (i) there 
shall be no "Budgeted Costs" included in the NRR on account of such costs, (ii) 
references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 

4. 

5. 

6. 

7 .. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing ~atural gas delivery and 
management services, consistent with the approach taken in the Cont:ract, 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR · 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confmn that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 
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· 8. Potential OneHour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, w~ .. do i:iot believe that the potential ··.for single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but woUld be willing to discuss any concerns TCE may have ill this tegard. 

9. Commercial Operation Date. The NRR set out in· Schedule "B" is ba.Sed on the 
assumption that Co=ercial Operation occurs on July 1, 2015. If Co=ercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Co=ercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, · 

JoAune Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

·-· ·., 

··',\' .. ,..,.. . :-v •.:. 

. •." 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; · 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

IL Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•]th transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_l:20465379.2 



'\:) 
a; 
bn 

-2-

IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE. shall .be required to use 
Commercially Reasonable Efforts (as such term is defined in the_ Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding . 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a nite equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: · 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in tli.e Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

Q) · (b) ;rcthE wrfi·n proVIf. de _eviddence tifio suppbort the stthate~ ermd· ssion level~ of NfOx andf c(
1
o) 

I m e orm o a s1gne cert cate y an au onze representative o any o : 
• ?""'1 the original equipment manufacti!rer of the Replacement Project's turbines, (2) 

..........._ the supplier or manufacti!rer of any post combustion emission control equipment 
,..., utilized by the Replacement Project, or (3) the engineering company responsible 

• ?""'1 for the design of the Replacement Project, which certificate must state that the 
~ Replacement Project, as designed, will operate within these stated limits for NOx 

,..., _ andCO. 
~~c=--==~~=----c--'-C=c-=-=-=--=-===-=-=· =-=-=--=-=---=-=--=-=-=-=--=-=-=-=-=-----=-=---=--=--=--=-=-----=--=--=-=-=-c_:_::::.:.:::=-::=cc_:c_c_=:_:-"-"'-"-' 

~ 
(c) 

(d) 
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-TlJ.e~R_eplace!Ilent eon!fact'll'i_ll~r~quir_ei:hatthe erni:;:sionlimi!s for -NOx and -ce 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Enviromnent for a Certificate of 
Approval (Air) Operating Pennit, together with a specific request in such 
application that such· limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



- 3 -

OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Liroited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•l MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL _I :20465379.2 
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SCHEDULE "B"- FINANCIAL PARAMETERS 

$14,922/ MW-month 

20% 

481MW 

· 700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season2 Season 3 

MMBTU/MWh MMBTU/MWh 
(HHV) (HHV) 

OMW 

Season 4 

10.58 
MMBTUIMWh 

(HIN) 

35.8 
MW/riiiriute. 

33.0 35.2 
MW/ininute · MW /tliiriu!e 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR For greater certainty, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Tll):'get Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above; (ii) 
any costs incurred by TCE that were not reasonably required to be incui:red in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defmed in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of. the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

~ -'-==-==-=~-====-==-==-~~~~~=-===-==-=-=-==~=-=~=-=-=-=~~~--=-·-=-=--=--~--­-"~~-1-
. ----------

~--
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DRAFT: APRIL ±s,M!, 2011, ~:~ill! PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE . 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Cont~act") betwee~ TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects 
and the extent to which such projects may compensate TCE for tennination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and fmd that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plantis a project that 
could compensate TCE for the termination of the Contract and at _the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to. this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the tennination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

~ 

·~ ..........._ 1. . Permits and Approvals. With respect to the approvals required pursuant to the Planning 
,........ Act to construct the Replacement Project, the OPA would work with TCE, the host 

• ~ municipality and the Province of Ontario to ensure that once all of the requirements for the 
~ Planning Act approvals have been satisfied, the approvals are issued in a timely manner. 

~ . If this did not occur and the delay in the issuance of such Pla121lzitgAct!lPP!'C>Y_a!§.@_llSe_d __ _ 

-~-~ -- • ---~__:_-~~-o~Errotl:~J~C::I".~-~()~I-dlllb~_9~al -~dpef~dfi().!lc_c~yfueMilf_ -F. I ~~Mo~_Qit~_}d_grT .. CfEJllfl'31elrdciba! 
_ _ ••-.- - .. perf!tion, s~<;I.L ue !IY w,qu. e cons1ere an eventp _otce;. liJel.fr~, ah -- ..• w,ou e -

. ·. e~Jit]ed to re6ove;r iis rya,sonil;!Jie, gut-of~pocket costs r.t;sulti#g froni such deiay, byway of 
!l9or.respql)cl.jJig incre!_lse .in., ~e~etRevenue 1_\c;:quifplflen,f (NRR). · · · · 

__ ,. : .. :· '·. ; ... :. ::·· .c --~; . . ':· :;:·:'- :-. _-,_- ::_~, . . .... -,' .... ,.-_:: ' .- .· ' : __ , '.'i -~ -~- ~;- -~:~:.:..:~-~-:(<"; ,_;! .. -'~ •. -_,;;'_';_;_, __ }. - ··- . :· .. ; ' ... ~ _.;- !_., .: 

IJi addition, the OPA would not have the right to tenninate the Repla:cemeht:Ccintract for 
: ;.. -,: ·;· •· .. ,:,; : ... ·, --· .. : -' " · · : -; /_. ~.-;: '>i/ i:: : ,•·1 '-->'~ :! '- ·- , .. ·· ,"-·<;;; ;-._.:•"· _ -r.~i ; __ ";'.; · ~·; ':) _,.•.,.,,:·;,. .''._;' -,-, : · :: • ;: < ·,' , ' ·'-:c·:' _:"_/ ~·, ·:-' ,<i.;··;;-_i".•' 

such event6fF6rce Majeure; ·unless the event ofFeree Majeure resul~ed jn ~,(iela)"thatwas 
greater than two years and the OPA paid. TCE a tennination paynient which the Parties 

_wgpld pe_got,iat~jp goo<!. ,faith_· .. <l!14, ,w()l!:l4 , 9PI¥P~ns~t,e,,.T9)3. &~ r~a.~911\IBI~ , ,d,amages . 
iis~9Cia,t~g }'i!ith (i) til~ ~9t11I arn,o\Iij:tqft!(e yerifieq; po!l~r9~ovr:r~hle ~iink costs ,(net of any 
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residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 ori account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total ofthe verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by {0.000 GH 
6&1015 213 3} multiplied by the amount by which such costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all outcof-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of ExhibitS of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation Date" shall be replaced with references to the "Commercial Operation Date", 
and (iii) there shall be no "Excess HI Amount". 

4. 

5. 

6. 

7. 

8. 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement llldexin:g Factor (NRRIF). As set out in Schedule "B", the 
NRR1F would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that the 
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule 
"B" to this letter. 

Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Contract, we do not believe that the potential for single hour imputed production 
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intervals would by d~trimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to· discuss any concerns ICE may have ii:r this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July 1, 201~. If Commercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OPA approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

c. Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
theiESO. 

II. Contract Capacity 

(NTD: lB light efthe ehaBge te the ,•.ACC te 4811\!lW, sheulil the ellflaeity figuFes iu (a), (b) 
ani! (e) belew alse lle Feviseil te Feileet TeE's eemments allellt the Ellflallilities af the 
CTC's?J 

The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [~• MW] at *30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; !NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.! 

be able to provide a miliimum of [SOO• MW] at ~3il.°C under N-2 System 
Conditions; [NTD: Based on peak load planning studies at 35°C. the total 
planned generation capacitv should be at least 500 MW· The Replacement 
Project may not be able to achieve such capacity at the above mentioned 
ambient condition. The Replacement Project's maximum capacity at 30°C 
should therefore be used instead.! 

have a Season 3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

LEGAL_l:~2o46~37'l 2 
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The Repjacement Project will have a connection point . located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•]th transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] · 

IV. O#eration Following a N-2 Contingency (Load Restoration) 

If a disruption occllrs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) 

(ii) 

Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

> (b) TCE will provide evidence to support the stated emission levels ofNOx and CO in 
• ~ the fonn of a signed certificate by an authorized representative of any of: (1) the 
f""' . original equipment manufacturer of the Replacement Project's turbines, (2) the 
~ supplier or manufacturer of any post combustion emission control equipment 

-c---~---·__c.c:utilizelLb;y.cthec:Replacementci'r.oject;=or.c(~}tll~ngineering=sempany-cr~p0nsi9le·=--=-===-'--= 
,;.;..',..;) for-the design of the -Replacement Project, which~c~rtific_ate nmst 5tate~thatthe 
~ Replacement Project, as designed, will operate within these stated limits for NOx 

and CO. 

(c) The Replacement Contract will require that the emission limits for NOx and CO be 
(i) incorporated into the Replacement Project's Environmental Review Report or 
its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 

LEGAL_l~2046Si79 2 



(d) 

- 3-

application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 
not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test 

Vll. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

Vlll. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M50 1 GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [•J MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_l:~?M65379 2 



SCHEDULE "B" ~FINANCIAL PARAMETERS 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule B" 
other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the Actual Cap ex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OP A Share = (Actual Capex- Target Capex- $25,000, 000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OP A 
Share multiplied by{O.OOO 012 €i81 :0].015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out in 
Schedule "B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost· Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs ofHedging USD to CAD CAD$[13,500,000] 

The determination ofthe Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 



DRAFT: l\!lARCII 28,APRJL 20. 2011, 4:WOO PM 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Deat MI:. Pourbaix: . 

Southwest GTA Clean Energy Supply Contract (the "Contract") betWeen Ti'ansCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA;') dated October 9, 2009 

We are writing te yaH iH FSS!JORSe te yoHF letter te CeliH Anclersll!'l, Elated Mareh 10, 2011. As 
stated in Colin's October 7, 2010 letter to you, we wish to work with you to identify projects and 
the extent to which such projects may compensate TCE for termination of the Contract while 
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in 
the draft implementation agreement and schedules TCE provided to us, and fmd that it does not 
meet this requirement. We would like to suggest an alternative proposal which we believe meets 
this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that 
could compensate .TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this letter 
a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The fmancial parameters of the Replacement Contract would be as 
set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. · 

The following sets out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Projept, the OPA would wo~k wit)1 TCE, the host 
municipality and the Provmce of Ontario to ensure that cihce all of the requirements for the 
Planning Act approvals have been satisfied, the approvals are issued in a tun ely manner,ef 

___ if they are iwt issJiecl in atimely mirr.Hsr, thatse leng:as the Re!J)aeementPrejeet}!as seen .... 
!tfJJ?Feve_~uncl~r Part II er Part II.J !lfthe J<;Jw;in!iPi•?ntaht~l1:t.ei•tA.ei f!.i is ili.il sJib:i eEiJ: ef 
(i) an. erdeomcler seatien_ 3.1 er a Eieelarati;en '!lfiaer~eetien 3.2 ef.tB.at f,et, .er (ii) an 

• • -- ' . ' -. -- - .• ·-·· .• ,, :-· ' ,, -- ' . ·- -- ' - ... -.... · '• - • ' :-· ' ••• "' ·" -~ .,. • .. -··--1 ,-1,._• ' . -~---- '" -

. . Bl\!ffilfl-lif!g regalati~ll.~51a~ ~n,gpr $afAel, Sl!~l> .n !am:zing ~4ei ajlpmvals cle net iffijJede the 
de¥e!epmeilt efthe Rej'ilaeement Prejeet.. · 

. If :fl!j~,~jq )1<?! ()~ClJ;!'.~cl,.~<; •. slc:.Ii\X j,n,t)l~is~!Jl!n,ce, ()f,~_uchf'/9!111ifl$"A.9!}~PJ;l}}1Y,i\J~ caused · 
-:rc:~. P-<:1~-·_.tq,.~chi~Y<:, G.9~~fC<ia),.0P,<:?~~ti9,)1._.bY;.1:h~ ,]YfiNst~nJ.~.,.p~t~;;t,~[<;:,o_ml)lercial 
. Qti.~r!ftjqg, s)lg]!:df!l~i}'Y()i.rl,!i .!?.~ ~gilsj~et~d. !Jh..:~vt;qt qfl:'orc~ 1Y):aj~qre, ~q,'f:CE -..y<mld be 
.oeiltitlt;d t(j ~\!cgy~r.#.s r~<\SO)laRl<J,5ll\t-qf-P9,£)#.9ost'i res.\lltil]g :from·slip~ _del,a:y; py way of 
a pqrresp!mding incre;iS_e in t]le JM ~eyenue Requir~\n.ent ~) ..•.. ·. · · 

. . . . . - . ' ' ' . . ' . . . . 
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In addition, the OPA would not have the right to terminate the Replacement Contract for 
such event afForce Majeure, unless the event of Force Majeure resulted in a delay that was 
greater- than two years and the OPA paid TCE a termination a:moaat el1_ua!-topayment 
which the Parties would negotiate in good faith and would compensate TCE for reasonable 
damages associated with (i) the total amount of the verified, non-recoverable sunk costs 
(net of any residual value) associated with the development of the Oakville Generating 
Station, provided however that such total amount shall not exceed $37,QQQ,QQQ 
fll$37.000.000. (ii) fifty pereent of the total amount of the verified, non-recoverable sunk 
costs (net of any residual value) assoeiatea witlmrudently incurred in the development of 
the Replacement Project. TCE woula be solely F6SJ30nsiale fer all ot!wr flemlits ana 
aJ?flFOVals relilfirea fer the R6J?laeement Projeet, slffijeet to the stanaara Foree Maje11re 
provisions set out in the ~IYR. and (iii) the anticipated financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable 
sunk costs (net of any residual value) associated with the development of the Oakville 
Generating Station is less than $37,000,000, the NRR shall be reduced by 0.000 ~ 
6&±015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

3. 

4. 

5. 

6. 

7. 

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement 
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that 
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated 
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the 
necessary conforming changes being made, provided that (i) there shall be no "Budgeted 
Costs" included in the NRR on account of such costs, (ii) references to the "Simple Cycle 
Operation :P!lte" sh~ll be replacec! y.rit)l references tq tl:)e "Coiilii\ercial Operation Date", 
and (iii) there shall be no "Excess Hl Amount". · · · 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of fmalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than l 00% of the applicable Seasonal Contract Capacity, a 
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Capacity Reduction Factor would apply in acc0rdarice with the provi~ions of Exhibit lIn 
addition, there would be a requirement as part of a Capacity Check Test to confmn that the 
Replacement Project is. capable of achieving the Contract Ramp Rate set out in. Sphedule 
·"B" to this letter. ·· · · · 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to 
the NYR Co11tract, we do not believe that the potential for single hour imputed production 
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but 
would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Commercial Operation occurs on July I, 2015. HCommercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. 
For greater certainty, although this proposal is made in good faith, it remains subject to internal 
OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne Butler 

Colin Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

·~-; ... 

'"··-'""' 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published by 
the IESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of~,!,!, MWl at ~30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; JNTD: Planning stu die>~ used 35 °C. Contract 
Force Majeure temperature is 30°C and conseguentlv the equivalent caoacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of WG,L!, MWl at ~30°C under N-2 System 
Conditions; fNTD: Based on peak load planning studies at 35°C. the total 
planned generation capacity should be at least 500 MW. The Replacement 
Project may not be able to achieve such capacity at the above mentioned 
ambient condition. The Replacement Prohict's maximum capacity at 30°C 
should therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than! 480 MWJ,; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ffi Electrical Connection 

The Replacement Project will be connected directly to the IESO-Control!ed Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the (O]th transmission tower (Tower #O) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 
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IV. ·Operation Followilig a N-2 Contingency <Load Restoration) 

If. a qisl1,1pti~n 09cws that leads to N-2 system conqjti9ns, TCE slwJI be ~equired to use 
Conun~rcja!ly Reasonab)e Efforts (as such terzn is defined .in 1:he Contnict) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 ~fthe Ontari~ Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be 
subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% 0 2 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding I 0 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels ofNOx and CO in 
the form of a signed certificate by an authorized representative of any of: (1) the 
original equipment manufacturer of the Replacement Project's turbines, (2) the 
supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the· Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

· ~c)- · · ··'Ihec.Replacement-G:(mtract-wi:II-requin~-that-tlre=emil>£i0rFlimits~fet-'NGxcandcGG'be--·· --· ·---
. Ei}incorporated into~th.c: CR;eplaceme_nt cProjecfs E.nvirQllll1entaJ "B.e.v.ieyv-Reportor · 

. its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will form 
the basis of an ongoing operating requirement. For greater certainty, the OPA is 

LEGAL_l~20Mi53792 
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not requiring TCE to adopt any specific facility design or utilize any particular 
control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test · 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

Vlll. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion 
turbine generators to be supplied by MPS Canada, Inc. (the "Generators''), with evaporative 
cooling and emission reduction equipment. Each Generator shall be nominally rated at [•] MW 
(measured at the Generator's output terminals) new and clean, at ISO conditions. 



SCHEDULE "B"- FINANCIAL PARAMETERS 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for 
the design and construction of the Replacement Project of$375,QQQ,QQ0475.000.000 (the 
"Target Capex"). So long as the actual cost to design and build the Replacement Project 
(the "Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there 
shall be no adjustment in the NRR. For greater certainty, none of the parameters in 
Schedule B" other than the NRR shall be subject to adjustment pursuant to this Schedule 
"C". 

2. 

3. 

4. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that 
the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 Jess than the Target Capex, the OPA's 
share of any difference between the Target Capex and the Actual Capex shall be 
determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA 
Share multiplied by 0.000 912 681015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be Jess than the NRR set out in 
Schedule ''B". 

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by 
the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) any 
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to 
fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA. 

The following costs shall be considered fixed components of the Target Capex not subject 
to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, such 
that all costs incurred by TCE in designing and building the Replacement Project shall be 
transparent to the OPA and fully auditable. Any dispute relating to the determination of the 
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the 
Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, uriless otherwise 
specified. 

LEGAL_1:2@.97I27.32Q45-';J79 2 



Al~ksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
. April 20, 2011 7:42 PM 
Michael Lyle 

Subject: Fw:. OPA- TCE [Privileged and Confidential] 
· Attachments: Letter to Alex Pourbaix (OPA letterhead) April20 2011 20472672_3.doc 

Was this your understanding? 

. Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: PN: OPA - TCE [Privileged and Confidential) 

I think that we got from the Board meeting to fold in elements of this letter, into a Jetter from counsel to counsel. .. can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

Frorn: Ivanoff, Paul [mailto:Pivanoft'@osler.com) 
Sent: Miercoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA- TCE [Privileged and Confidential] 

, Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 

Paul 

1 



D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place []"'· ~"~ -'" 

........ • .. _ ....... __... ... ,.....,_.**********•-···_..-.. _ 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gi9, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser Ou 
de le divulguer sans autorisation . 

.. ·-·---·-·*********************"**""****"*"' 

2 



[ONT ARlO POWER AUTHORITY LETTERHEAD] 

April [•], 2011 . 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
Trans Canada Energy Limited 
450 - 1 Street, SW 
Calgary, Alberta 

. T2P 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") betw!)en TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU"). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW-GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to.the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identi:fY other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 
g()odJaithuegotiations .. Jn that regard, theMOUstates that ''[!]he OPAand TCE agree to work u ·· 
t()getherniiLgoodfaith lo ntJgotiate theudefinitLve form ,oLan .agreement (the ''Definitive 
Agreement") in respect of the Potential Project, or an alte:rflative projecfagreed to by the OP A 
and TCE." The OPA maintains that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OP A. The OP A requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice·that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 

LEGAL_l :20472672.1 
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As for communications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiane and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OP A 
Michael Killeavy, OPA 
Rocco Sebastiane, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 

LEGAL_1:20472672.3 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Lyle . 
· April2o. 2011 7:45 PM 

Michael Killeavy 
Subject: Re: OPA- TCE [Privileged and Confidential] 

No but I think we got that from the call with Craig. We are still going to have to loop back with Colin. 

From: Michael Killeavy 
Sent: Wednesday, April 20, 2011 07:42 PM 
To: Michael Lyle 
Subject: Fw: OPA - TCE [Privileged and Confidential] 

Was this your understanding? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA - TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel... can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 

~~i~:a~~El~~~~F~~~~r~~~R~es~o:::u::.rc~e~s:CC··==c__c_===~---..e-=-c============="'--=·cc· =-cc· ·-.e-c:c··==-'-"'--'--' 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1 T1 

416-969-6005 Tel. 
416-9il9-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Mh§rcoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
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Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[Jane, Canada MSX 188 

*"** *" ····--·-"'****--*******""'*******-
This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi16gl6, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
dele divulguer sans autorisation. 

****"***********-*****•*********-***************-
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Aleksandar Kojic 

From: 
se·nt: 
To: 

Michael Killeavy 
April 20, 2011 7:46 PM 
JoAnne Butler 

Cc: Deborah Langelaan; Michael Lyle 
Subject: Re: OPA- TCE [Privileged and Confidential] 

Could we discuss this with Colin tomorrow? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA - TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel. .. can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 -Tel. 
416-969-6071 Fa:< 

."Jo~_nne~butler@poWe-rauthOrity:a·n:ca·-

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Miercoles; 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA- TCE [Privileged and Confidential] 

Further to our meeting of yesterday aftl"moon, attached is the draft letter to TCE that we discussed. 
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Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[Jiario, Canada MSX 1 B8 

**"**********""*"'* ......... ------.,.-..... 
This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih~gi9, confidentlel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
****"'*"'***-*******"********* _______ _ 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 

Sure ... 

From: Michael Killeavy 

JoAnne B~tler 
April 20, 2011 7:48 PM 
Michael Killeavy . . 
Deborah Langelaan; Michael Lyle 
Re: OPA- TCE [Privileged and Confidential] 

Sent: Wednesday, April 20, 2011 07:46 PM 
To: JoAnne Butler 
Cc: Deborah Langelaan; Michael Lyle 
Subject: Re: OPA- TCE [Privileged and Confidential] 

Could we discuss this with Colin tomorrow? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA - TCE [Privileged and Confidential] 

/ 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel. .. can you 
please talk to Paul about this? 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969·6005 Tel .. 
416-969·6071 Fax. 
joanne.butler@powerauthority.on.ca 
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From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Miercoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~rio, Canada M5X 188 

_, ___ , ______ ****** 

This e-mail message Is privileged, confidential and subject to 
-copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gh~. confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

--.. *******---·--******************"************"* 

2 



Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April 20, 2011 7:49 PM 
JoAnne Butler 

Subject: Re: OPA- TCE [Privileged and Confidential] 

I have some concerns with combining the two separate and very distinct messages. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 

Michael.killeaw@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:48 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Michael Lyle 
Subject: Re: OPA - TCE [Privileged and Confidential] 

Sure ... 

From: Michael Killeavy 
Sent: Wednesday,April 20, 2011 07:46 PM 
To: JoAnne Butler 
Cc: Deborah Langelaan; Michael Lyle 
Subject: Re: OPA- TCE [Privileged and Confidential] 

Could we discuss this with Colin tomorrow? 

____ -MicbaelcKilleavy,~bB.,cMBA,I2..10Rg:.C. _c.cc="'-'-=--"'-'-==c===~===-c.='--'-'-==~-======c:=======-~cc 

Director, Contract Management - -
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969~6071(fax) 

416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 
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From: JoAnne Butler 
Sent: Wednesday, April20, 2011 07:34PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA- TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel... can you 
please. talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969·6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: Miercoles, 20 de Abril de 2011 03:23p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiane, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA- TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the ·draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[]aria, Canada M5X 1 88 

************"****"'**********"***********************"*************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privileQiS, confidentiel et 
SOUmiS a des droits d'auteur. ll est lnterdit de ['utiliser OU 
de le divulguer sans autorlsation. 

2 



Aleksandar Kojic 

From: 
sent: 
To: 
Subject: 

JoAnne Butler 
April 2Q, 2011 7:52 PM 
Michael Killeavy . 
Re: OPA- TCE [Privileged and Confidential] 

Fair enough •.. I am just concerned that they might not get the message if we don't sneak it in this way .. .let's discuss ... 

JCB 

From: Michael Killeavy 
Sent: Wednesday, April 20, 2011 07:49 PM 
To: JoAnne Butler 
Subject: Re: OPA- TCE [Privileged and Confidential] 

I have some concerns with combining the two separate and very distinct messages. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael. killeavv@ powera utho rity.on .ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:48PM 
To: Michael Killeavy 
Cc: Deborah Langelaan; Michael Lyle 
Subject: Re: OPA - TCE [Privileged and Confidential] 

Sure ... 

From: Michael Killeavy 
_:_:.__c:·css.ent:'-Wednesaar,ApfiFztl, :w·fFI'lf:4o f'Micc.· ·==-~=~==-c=-c_~~~~=-'--'-===-c-=-=:=c_c:_~.c..=c....=~~'-=-'--~cc: 

-To: :JoAnneBQtler 
Cc: Deborah Langelaan; Michael Lyle 
Subject: Re: OPA - TCE [Privileged and Confidential] 

Could we discuss this with Colin tomorrow? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

..;: . 
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120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA- TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel. .. can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthorttv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Miercoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA- TCE [Privileged and Confidential] 

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[]"'·~-'" 
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Aleksandar Kojic 

·.From: 
se·nt: 
To: 
Subject: 

Michael Killeavy 
April20, 2011 7:52 PM 
JoAnne Butler 
Re: OPA- TCE [Privileged and Confidential] 

Absolutely. Have a pleasant rest of the evening . 

. Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 {cell) 
Michael.killeavv@powerauthority.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:51 PM 
To: Michael Killeavy 
Subject: Re: OPA - TCE [Privileged and Confidential] 

Fair enough ... l am just concerned that they might not get the message if we don't sneak it in this way .. .let's discuss ... 

JCB 

From: Michael Killeavy 
Sent: Wednesday, April 20, 2011 07:49 PM 
To: JoAnne Butler 
Subject: Re: OPA - TCE [Privileged and Confidential] 

I have some concerns with combining the two separate and very distinct messages. 

Michael Killeavy, LL.B., MBA, P.Eng. 
~-·~D~irec.tor;..Contract-Ma~ageme~t----"--"=--· 

-O_ntario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 {office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

1 
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From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:48 PM 
To: Michael Killeavy 
Cc: Deborah Langelaani Michael Lyle 
Subject: Re: OPA - TCE [Privileged and Confidential] 

Sure ... 

From: Michael Killeavy 
Sent: Wednesday, April 20, 2011 07:46 PM 
To: JoAnne Butler 
Cc: Deborah Langelaani Michael Lyle 
Subject: Re: OPA - TCE [Privileged and Confidential] 

Could we discuss this with Colin tomorrow? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: JoAnne Butler 
Sent: Wednesday, April 20, 2011 07:34 PM 
To: Michael Killeavy 
Cc: Deborah Langelaan 
Subject: FW: OPA- TCE [Privileged and Confidential] 

I think that we got from the Board meeting to fold in elements of this letter, into a letter from counsel to counsel. .. can you 
please talk to Paul about this? 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street Wes~ Suite 1600 
Toronto. Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Mh§rcoles, 20 de Abril de 2011 03:23 p.m. 
To: JoAnne Butler; Michael Killeavy 

2 



Cc: ~ebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy 
Subject: OPA - TCE [Privileged and Confidential] 

Fllliller to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
plvanoff@os!er.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E:]'~' "'"' MM '~ 

*******"'*************-**•··-·•*****************"***"**"*"*****"**" 

This e-mail message is privileged, confidential and subject to 
Copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privifE§gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 
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Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April21, 2011 9:55AM 

To: 
Cc: 

JoAnne Butler; Colin Andersen; Brett Baker; Michael Lyle 
Deborah Langelaan 

Subject: 
Attachments: 

TCE Matter- Government-Instructed Counter-Proposal to TCE .... 
#20465379v3_LEGAL_1_- Draft Second Project Proposal to TCE.doc 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached is an updated version of the counter-proposal with the revisions discussed last evening incorporated into the 
draft. Please note that this updated document has not yet been reviewed by our litigation counsel. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management· 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL} 
416-967-1947 (FAX} 

1 



DRAFT: APRIL ;M)21, 2011, 410:00 A!!M 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

bear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Golia's m,y_October 7, 2010 letter to you, we wish to work with you to identify 
projects and the extent to which such projects may compensate TCE for termination of the 
Contract while appropriately protecting the interests of ratepayers. We have reviewed the 
proposal contained in the draft implementation agreement and schedules TCE provided to us, 
and find that it does not meet this requirement. We would like to suggest an alternative proposal 
which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Water!oo-Cambridge area. We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a tec!mical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contracf') included as part of the Northern York Region Peaking 
Generation Request for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. lri consideration ofthe uncertainties in the Replacement 
Project, we would include. a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following ·sets out the changes to the NYR Contract that would be applicable. to the 
Replacement Contract: 

1. Permits and Approvals. With r'<spect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all ofthe requirements for 
the Planning Act approvals have been satisfied, the appro:v8Js are issued in a timely 

If thlsilili notoccur.ruili-:theaelaym1:lie-issuance of suchPlann!ng.Aciapprovals caused 
. ICE n~t to a<,:hl~ve ~orrkt:r~i<il Op~ration .by tl-1~ Mile~tdrie D&te 'ror Co~ercial 
·. o]J~ration, such delay wotild be.considered an evell.t of Force :M~jeure, ~d .TeE would 

.. ··.~~i~}~~j9.~eJ:§h~:it~:~:f(~~e;!t~~~~t~~~~~~~f!ri~f :~A;~·qelay, by 

·.· ·. · ... ·.~~r·~l~;,;o/~@~~~~~~£o~~;::z~Wi\:Git~~att~~~eri:~~~~::~R~i:;~: 
··· · \Vis gte£ier "fh.im ffi,6'yeai:s aJ:td ''the o:PA 'pai'Ci feE ··~ tertiihiitiph' 'PaYill~~tr which the 

Parties would negotiate in good faith and would compensateTCE for reasohable dainages 

LEGAL_I :20465379.2 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated financial 
value of the Contract. 

Oakville Sunk Costs. The NRR set outin Schedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by. 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

Interconnection Costs. The Replacement Contract would provide that all el:lt ef 
peeketreasonabe costs incurred by TCE for the electrical and natural gas interconnection 
of the Replacement Project would be reimbursed by the OPA. Such costs would be 
reimbursed on terms that are substantially the same as the terms set out in Section 1 of 
Exhibit S of the Accelerated Clean Energy Supply Contract between the OP A and 
Portland Energy Centre L.P. with the necessary conforming changes being made, 
provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with 
references to the "Commercial Operation Date", and (iii) there shall be no "Excess Hl 
Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivt:ry !l;lld 
management services, consistent with the approach takenin the Contract. 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OP A would be willing to consider accepting a higher NRRIF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of"a Capacity Check Test to confrrm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_l:20465379.2 



I I . ,...., 
> 
·~ 
~ 

.. ~ .. 

- 3 -

8. Potential One Hour Runs. Because of the absence of the '~INRR" term in Exhibit J to 
the NYR Contract, w~' do iiht believe that the potentiai for single hour imputed 
production intervals would be detrimental to TCE. We are not proposiiJ.g any change to 
Exhibit J but would be willing to discuss any concerns TCE may hAve in this, regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the· 
assumption that Co=ercial Operation occurs on July 1, 2015. If Co=ercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Co=ercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

JoAnne BatlerColin Andersen 

c. Calm AnElerseaJoAnne Butler, Ontario Power Authority 
. Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

• .L ,· 

,,·-., .. - ',,,'.i . ;· .. , .. -. . -· ·:-··· 

'' . ··,. 
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

IT. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [ 480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•]th transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_l:20465379.2 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use 
Co=ercially Reasonable Efforts(as such term is defmed in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

· V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL_l:204653792 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding·lO ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

ICE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The: R~p@c~menLCsrn.tractwill requll-e_thatthe.emission limits for NOx.and CO 
be (i) incorporated into-the Replacement Ptoject'sEnviroimierital Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Pennit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 

-- - ---- --------

.. ,,.-. 
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OPA is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of ~ttaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL_l:2046S379.2 



SCHEDULE "B" ~FINANCIAL PARAMETERS 

$14,922/MW-month 

20% 

481MW 

700 MMBTU/start-up 

$30,000/start-up 

. $0.89/MWh 

Season 1 Season 2 Season 3 Season4 

1Q.42 10.55 10.66 10.58 
MMBTU/MWh MMBTU/MWh MMBTUIMWh MMBTU/MWh 

(HHV) (HHV) (HHV) (HHV) 

J•JMVV J!lMW __ ---------

OMW OMW OMW 

37.8 
· ·. MW/niirtute .. ·. MW/iiiiiilite . 
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SCHEDULE "C" -ADJUSTMENT METHODOLOGY 

· 1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certainty, none of the parameters in ·schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Cap ex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

bO 
The determination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OPA, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defined in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
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4. 

OPA. . 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs of Hedging USD to CAD CAD$ [13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OP A and fully auditable. Any dispute relating to the 
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Aleksanctar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
April21, 201110:09 AM 
Susan Kennedy 

Subject: 
Attachments: 

Fw: TCE Matter- Government-Instructed Counter-Proposal to TCE .... 
#20465379v3_LEGAL_1_- Draft Second Project Proposal to TCE.doc 

FYI .. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

· From: Michael Killeavy 
Sent: Thursday, April 21, 2011 09:55AM 
To: JoAnne Butler; Colin Andersen; Brett Baker; Michael Lyle 

. Cc: Deborah Langelaan 
Subject: TCE Matter - Government-Instructed Counter-Proposal to TCE .... 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Attached is an updated version of the counter-proposal with the revisions discussed last evening incorporated into the 
draft. Please note that this updated document has not yet been reviewed by our litigation counsel. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority . 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

"--M5H'-H·1-=--=-=--='-"--.::.. 

416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 
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DRAFT: APRIL ::W21, 2011, 410:00 Al!M 

PRIVILEGED, CONFIDENTIAL AND WITHOUT _PREJUDICE 

Dear Mr. Pourbaix: 

SQuthwest GTA Clean Energy Supply Contract (the ''Contract") between TransCanada 
Energy Ltd. ("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in Colin's my_ October 7, 2010 letter to you, we wish to work with you to identify 
projects and the_ extent to which such projects may compensate TCE for termination of the 
Contract wb,ile appropriately protecting the interests of ratepayers. We have reviewed the 
proposal contained in the draft implementation agreement and schedules TCE provided to us, 
and fmd that it does not meet this requirement. We would like to suggest an alternative proposal 
which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural 
gas-fired plant in the Kitchener-Waterloo-Carnbridge area We believe such a plant is a project 
that could compensate TCE for the termination of the Contract and at the same time protect the 
interests of ratepayers (the "Replacement Project"). We have set out in Schedule "A" to this 
letter a technical description of the requirements of the Replacement Project. 

We would propose to enter into a contract with TCE for TCE to construct, own, operate and 
maintain the Replacement Project as compensation for the termination of the Contract. The 
contract for the Replacement Project (the "Replacement Contract") would be based on the final 
form of contract (the "NYR Contract") included as part of the Northern York Region Peaking 
Generation Request· for Proposals, subject to the changes set out below and otherwise as 
necessitated by Schedule "A". The financial parameters of the Replacement Contract would be 
as set out in Schedule "B" to this letter. In consideration of the uncertainties in the Replacement 
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon 
commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets -out the changes to the NYR Contract that would be applicable to the 
Replacement Contract: 

1. Permits and Appr11vals. With respect to the approvals required pursuant to the Planning 
Act to construct the Replacement Project, the OPA would work with TCE, the host 
municipality and the Province of Ontario to ensure that once all of the requiJ:ements for 
the Planning Act approvals have been satisfied, the approvals are issued in a timely 

--" _1 -~====~~m==ann~e=r~.============~==========================-=-=-~--=-=--=-=-===-===-=--===-=-=--=-=-~-~-~-==-~- ···.: 

~ 
--If thi,s-<:Jid ggtoccJ!!--and tlJ.~ d~lfl.Y ip.jhyi§,SU@ce~QtSJl(;h:-!'lplz.ning-J,!ptapprgY1f!,~ -caused 
. TCF; n9t to· ac;bj_evy <;:qllliD,er'<;i_al Op~ratip,n by ,the._ Mgestqrie: p~t~_ for ¢6_ll!inercial 

Qperatipn, such delay would beconsider~d an eve11t of ForceMajeure, andTCE would 

-l?t< ~¥#~~ #i~r~9qy~r)!s r~~~fiP:~W.: ,o.~t~if~pqsk,e~' .s8std~~1lltiP.g li9~ ~~2~- clt:iay, by 
,):X~Y.P:f.~_cpgespO,.n,cjiJ:lg i11cr.~gs,~¥,i the:tl"e:tRe:y,enu~ :R,~q1}i,ieiD.~,nt,~) ... _ · , __ 

.•.. _ .. -' .•-- ,, ' • ,· '- _.. . •' .. - •• c ,. '· '.. . 

-,. -In. ~44i~oh; ftie ot>lw.¢~~~ notiia~eithe:iiiJ1t;iq'W~iil#~Thk~~ilia~~we~f¢;ghtJ'act for 
· 8u'd1 eveiit'o:f Filice Ma-@Ufe Ui:Uess ilie e.VeD'fofPoi:ce Ma' e'Uie restittea m. 'it"deta that 

· ··~~; ~~~tetili~ t\V'~'--#e;&(~a·&~··a:PA:'iaid'Tc:E a' t~~~p_J~'I\~);iiidri(~hj~ the 
Parties would negotiate in good faith and would compensateTCEfor reasonable diunages 
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station, 
provided however that such total amount shall not exceed $37,000,000, (ii) the total 
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently 
incurred in the development of the Replacement Project, and (iii) the anticipated fmancial 
value of the Contract. 

Oakville Sunk Costs. The NRR set out in Scl;tedule "B" to this letter includes an amount 
equal to $37,000,000 on account ofTCE's sunk costs associated with the development of 
the Oakville Generating Station. To the extent that the total of the verified, non­
recoverable sunk costs (net of any residual value) associated with the development of the 
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by 
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000. 

Interconnectio!l Costs. The Replacement Contract would provide that all eat ef 
peeketreasonabe costs incurred by TCE for the electrical and natural gas interconnection 
of the Replacement Project would be reimbursed by the OPA. Such costs would be 
reimbursed on terms that are substantially the same as the terms set out in Section 1 of 
Exhibit S of the Accelerated Clean Energy Supply Contract between the OP A and 
Portland Energy Centre L.P. with the necessary conforming changes being made, 
provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with 
references to the "Commercial Operation Date", and (iii) there shall be no "Excess Hl 
Amount". 

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for 
the Replacement Contract would take into account all gas delivery and management 
services costs, and TCE would be responsible for managing natural gas delivery and 
management services, consistent with the approach taken in the Contract. ·· · · · · 

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the 
NRRlF would be equal to 20%. In the course of finalizing the Replacement Contract, the 
OPA would be willing to consider accepting a higher NRRlF, so long as there was a 
corresponding reduction in the NRR. 

Term of Replacement Contract. The term of the Replacement Contract would be 25 
years. For greater certainty, this would be the definitive length of the term and not an 
option. 

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract 
would be modified so that as long as the demonstrated capacity was not less than 90% of 
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal 
Contract Capacity would not be an event of default. If the demonstrated capacity was 
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a 
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In 
addition, there would be a requirement as part of a Capacity Check Test to confirm that 
the Replacement Project is capable of achieving the Contract Ramp Rate set out in 
Schedule "B" to this letter. 

LEGAL_1:20<165379.2 
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8. Potential One Hour Runs. Because of the .absence of the "NINRR" term in Exhibit J to 
the NYR Contract, ~e do not believe that · the ·potentia! f~r single hour imputed 
production intervals would be detrimental to TCE. We are not proposing any change to 
Exhibit J but would be willing to discuss any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the 
assumption that Co=ercial Operation occurs on July 1, 2015. If Co=ercial Operation 
were to occur before that date, the NRR would be adjusted downwards to account for the 
value of having the payments under the Replacement Contract start earlier than if 
Co=ercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your 
review. For greater certainty, although this proposal is made in good faith, it remains subject to 
internal OP A approvals and does not constitute an offer capable of acceptance. 

Yours very truly, 

Je1\ooe BatlerColin Andersen 

c. Celffi AndersenJoAune Butler, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

_,..., . -
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SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [ • MW] at 30°C under N -2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 Mw. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

LEGAL_1:2C46S379.2 
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IV. Operation Following a N-2 Contingency (Load Restoration) 

If a disruption occurs that leads to .N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Contract) to as~ist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities · 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The.emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

LEGAL_l:2046S379.2 

(i) Nitrogen Oxides (N"Ox) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% Oz in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels ofNOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
andCO. . 

'Ihe Replac_ement.C.ontract :will require .that the ..emission limits-for NOx.and CO 
be(i) incorporated into the ReplacemenrProj ect'SniiViionmental-ReviewRepoii 
or its completed environmental aSsessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Pennit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 

... •, 
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OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•] MW"(measured at the Generator's output terminals) new and clean, at ISO conditions. 

LEGAL _1:20465379.2 
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SCHED.ULE "B"- FINANCIAL PARAMETERS 

$14,922 I MW-month 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based ·on a target capital cost 
for the design and construction of the Replacement Project of $475,000,000 (the "Target 
Capex"). So long as the actual cost to design and build the Replacement Project (the 
"Actual Capex") is within $25,000,000 higher or lower than the Target Capex, there shall 
be no adjustment in the NRR. For greater certaintY, none of the parameters in Schedule 
B" other than the NRR shall be subject to adjustment pursuant to this Schedule "C". 

2. 

3. 

4. 

(a) If the ActUal Capex is more than $25,000,000 greater than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided 
that the OPA Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the 
OPA's share of any difference between the Target Capex and the Actual Capex 
shall be determined as follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the 
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA 
Share is a negative number, the adjusted NRR shall be less than the NRR set out 
in Schedule "B". 

The determ.ination of the Actual Capex shall not include: (i) any costs being reimbursed 
by the OP A, including, without limitation, "Interconnection Costs", as set out above, (ii) 
any costs incurred by TCE that were not reasonably required to be incurred in order for 
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in 
accordance with "Good Engineering and Operating Practices" (as such term is defmed in 
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the 
OPA .. 

The following costs shall be considered fixed components of the Target Capex not 
subject to change in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$ [144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

The determination of the Actual Capex shall be done through an "open book" process, 
such that all costs incurred by TCE in designing and building the Replacement Project 
shall be transparent to the OPA and fully auditable. Any dispute relating to the 
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determination of the Actual Capex shall be resolved in accordance with the dispute 
resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise 
specified. 

~··~=======~==~~ 
- ----------

~ 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subj~ct: 
Attachments: 

Importance: 

Deborah Langelaan 
April21, 201110:17 AM 
'Sebastiane, Rocco'; 'Ivanoff, Paul' 
'Elliot Smith ( esmith@osler.com)'; Michael Killeavy 
Government-Instructed Counter-Proposal to TCE 
OPA_Ltr_TCE_Govt_Proposal_2011 0421.doc 

High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco and Paul; 

Attached is an updated version of the counter-proposal document with a couple of minor revisions that were discussed 
last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and provide your comments? 

Thanks, 

Deb 

1 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450- 1st Street S.W. 
Calgary, Alberta 
T2P SHl 

Dear Mr. Pourbaix: 

120 Adelaide Street West 
Suite 1600 · · 
Toranto,,On~rio M5~ 1T1 

T 416-967-7474 
F 416-967-1947 
www.pawerauthOrity.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identifY projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cainbridge area. We believe such a plant is a project that could compensate 

---~-~-"J:8Eccfor.c.thec-t~rminatien-=efc.ths=~entr~-st=and=at=ilie-=same=-tiJ.'nec-protecFthtf=mterests=o:f.C:tatej5ayers-"0;he--­
••''R:epllO!celllent ·froj !J()t:'); ·\Yt; ha,V(l_ S~t ·o-qt m ~Sche:\11lle~''A'~c:to: :fulsl<;tt~ :a·::teclml:cal-1l~i;:Cfiption:ofcthe 
requirenients"ofthe Replacement Project. - ,,., . > · •· · 

We wo~~ p;o~os~ t~ .enter ~to a c~~tract WifuTC~ for. TC~ to constr~~t, own, 0pegt~ .and' ~~intain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the '~Replacement Contract") would be based on the final form of contract (the "NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below· and otllerwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the Uncertainties 



Ontario Power Authority 

in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OPA would work with TCE, the host muuicipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event afForce Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OP A paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in 'Schedule "B" to this letter includes an .amount .equal to 
$37,000,000 on account of TCE's sunk costs· associated with the development of the Oakville 
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amotint by which such 
costs are less than $37,000,000. 

I 3. Interconnection Costs. The Replacement Contract would provide that all out ofpoeketreasonable 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OP A. Stich costs would be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OP A and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess H1 Amount". 
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4. Gas Delivery and Manage~ent Services Costs. Unlike· the NYR Contract, the NRR for. the · 
Replacement Contract would take into account all gas delivery and management services costs, and 
TCE would be responsible for managing natural gas delivery and management se~ices, consistent 
with the approach taken in the Contract. 

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the NRRlF 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OP A would be 
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Repliteement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than I 00% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. · 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July I, 2015. If Conunercial Operation were to occur before that 
date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Conunercial Operation had occurred on July 1, 20 I5. 

If this .Proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OP A approvals 
and does not constitute an offer capable of acceptance . 

... Yours very truly,. 

Colin Andersen 

cc: JoAnne Butler, Andersen, Ontario Power Authority 
Michael Killeavy, Ontario Power Authority 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Sebastiana, Rocco [RSebastia'no@osler.com] 
April21, 201110:57 AM 
Deborah 'Langelaan; Michael Killeavy 
Smith, Elliot; Ivanoff, Paui; Susan Kennedy 

Subject: RE: Government-Instructed Counter-Proposal to TCE 

Deb and Michael, was there a specific reason for changing the words "out-of-pocket" have been replaced with 
"reasonable" in reference to the reimbursement of costs incurred by TCE for the gas and electrical 
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the 
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark -up for overhead), but 
was wondering if there was a reason for the change. 

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the 
proposal document that we sent over yesterday afternoon. 

Lastly, the in first cc, delete "Anderson" as it reads "JoAnne Butler, Andersen,". 

Also, I gather that the other letter is not going to be sent out. 

Thanks, Rocco 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca] 
Sent: Thursday, April 21, 201110:17 AM 
To: Sebastiana, Rocco; Ivanoff, Paul 
Cc: Smith, Elliot; Michael Killeavy 
Subject: Government-Instructed Counter-Proposal to TCE 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco and Paul; 

Attached is an updated version of the counter-proposal document with a couple of minor revisions that 
were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and 
provide your comments? 

Thanks, 

Deb 

****"'*************-***********************************'!'************ 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih§giS, confidentiel et 
Soumis i3 des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*********************'"*************************"***********"******** 

1 



Aleksandar Kojic 

From: 
sent: 
To: 
Subject: 

Colin suggested it. 

. . . -·· 

Michael. Kili~avy 
April21, 201.111:02 AM 
'Sebastiana, Rocco' 
RE: Government-Instructed Counter-Proposal to TCE 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H 1T1 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.comJ 
Sent: April21, 201110:57 AM 
To: Deborah langelaan; Michael Killeavy 
Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy 
Subject: RE: Government-Instructed Counter-Proposal to TCE 

Deb and Michael, was there a specific reason for changing the words "out-of-pocket" have been replaced with 
"reasonable" in reference to the reimbursement of costs incurred by TCE for the gas and electrical 
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the 
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but 
was wondering if there was a reason for the change. 

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the 
proposal document that we sent over yesterday afternoon. 

Lastly, the in first cc, delete "Anderson" as it reads "JoAnne Butler, Andersen,". 

Also,I gather thatthe otherletterjs not goingto be sentout. 

- -- - - - -

Thanks, Rocco 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 201110:17 AM 
To: Sebastiana, Rocco; Ivanoff, Paul 
Cc: Smith, Elliot; Michael Killeavy 
Subject: Government-Instructed Counter-Proposal to TCE 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 
1 



Rocco and Paul; 

Attached is an updated version of the counter-proposal document with a couple of minor revisions that 
were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and 
provide your comments? 

Thanks, 

Deb 

*"****"'************"-**~********************"--

This e~mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi18gh§, confidentiel et 
soumis a des droits d'auteur. 11-est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

***"*"""******-***************"*****"********"'*********-** 
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Aleksandar Kojic 

From: 
s·ent: 
ro: 
cc: 

· Debora.h Langelaan 
Apri121, 201111:07 AM 
'Sebastiana, Rocco'; Michael Killeavy. 
'Smith, EI.Iiot'; 'Ivanoff, Paul'; Susan Kennedy 

Subject: RE: Government-Instructed Counter-Proposal to TCI;: 
Attachments: OPA_Ltr_ TCE_Govt_Proposa1_2011 0421 (w schedules).doc 

This time with Schedules attached - no changes were made to the Schedules. 

Deb 

From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 21, 201110:57 AM 
To: Deborah Langelaan; Michael Killeavy 
Cc: Smith, Elliot; Ivanoff, Paul; Susan Kennedy 
Subject: RE: Government-Instructed Counter-Proposal to TCE 

Deb and Michael, was there a specific reason for changing the words "out-of-pocket" have been replaced with 
"rea8onable" in reference to the reimbursement of costs incurred by TCE for the gas and electrical 
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the 
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but 
was wondering if there was a reason for the change. 

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the 
proposal document that we sent over yesterday afternoon. 

Lastly, the in first cc, delete "Anderson" as it reads "JoAnne Butler, Andersen,". 

Also, I gather that the other letter is not going to be sent out. 

Thanks, Rocco 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 201110:17 AM 
To: Sebastiane, .Rocco; Ivanoff, Paul 
Cc: Smith, Elliot; Michael Killeavy 
Subject: Government-Instructed Counter-Proposal to TCE 
Importance: High 

*•* PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco. and Paul; 

· Attached is an updated version of the counter-proposal document with a couple of minor revisions that 
were discussed last evening (i.e. Jetter signed by Colin rather than JoAnne). Would you please review and 
provide your comments? 

Thanks, 

1 



Deb 

*-*******"'****"'****"'*****"'*******************-**************** 

This e-mail message is prMieged, confideritial and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present caurriel est privi19gi6, confidentiel et 
soumis a des droits d'auteur. II est interdit de \'utiliser au 
de le divulguer sans autorisation. 

****************"'--*******"'************************"'************* 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
Trans Canada Energy Inc. 
450- 1st Street S.W. 
Calgary, Alberta 
T2P SHl 

Dear Mr. Pourbaix: 

120 Adelaide Street West 
Suite-1600 
Toro!"lto, Ontario M5H 1T1 . 

T .416-967-7474 
F 416-967-1947 
www.powerauthbrity.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the .draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan lias identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 

.----'.c__c-'-· .JGKior-"the=.termination=of-=the=(;:gntr-a~:;t-=and=at...c.fue==same""time=p~eteeFilie=·'interests=-tYf-cTatepayefs"'tfu~ 
''Replacement ·Projt:cf').~·:'\\,re-~havt:·:§tlt :om irr-Sc::heQl!le'''A.''cto-Jhis.:letter ::a -teclllllcal•description .. of ·the 
requirements of the Replacement Project. . 

. . ,· 

We woUld propose to.enter into a contract with TCE for-'fCE to construct, own, Qperate. and maintain the 
Replacement Project as compensation for the termination of the Contract. The contr;wt for the Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the "NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial pararrieters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the uncertainties 
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this. letter. 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OP A would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OP A paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. The NRRset out.in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. to the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all out-of-pocket costs 
incurred by TCE for the electrical and natural gas interconnection of the Replacement Project would 
be reimbursed by the OP A. Such costs would be reimbursed on terms that are substantially the same 
as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply Contract 
between the OPA and Portland Energy Centre L.P. with the necessary conforming changes being 
made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of such 
costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to the 
"Commercial Operation Date", and (iii) there shall be no "Excess HI Amount". 
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··_ ,.·_.,:,. · .. : .. , ,_:_ ... ' ,· .. ·'··· .. 

4. Gas Delivery and Mamigement Services .Costs. Unlike tli.e NYR Contract,. the :NRR for the 
Replacem.ent Contract would take into account all gas delivery and iriiilllage.fuen( seffices costs, and 
TCE would be responsible for managing na,tural gas delivery and management services, conilistent 
with the approach taken in the Contract. . · ··· ···· ·· · · . 

5. Net Revenue Reqtiireinent Indexing Factor (NRRIF). As set out in Schedule "B", the NRRIF 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OPA would be 
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Beca,use of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe th!'!t the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that 
date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

Colin Andersen 
. ·: ; '·,,. 

cc: ···· J qAnne !lutler, Ontario f'ower,,Al)thority . · · ·:_.: . 

.. Micl;:i<!el Killeary, Ontario Power Al!thi:i#ty •• . . . 
~ Rocco Sebastiap(); Qsler, Hoskin. & Harf:ourt LLP ~ : ' 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

·The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

be able to provide a minimum of [• MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the total planned 

· generation capacity should be at least 500 MW. The Replacement Project 
may riot be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

have a Season 3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 

Error! Unknown document property name. 



IV. · · .. Operation FollowiJiga N"2Contingency (Load Restorafi,on) 

If a diS[Uptip;;, ~c9ilrs that le!idS. to Nc2 ·. system .COI!clitions, . TCE sb,!llL be required to use 
Co=ercially Re~onable Efforts (a,s such }eri:t;Ljs ~efW.ed in the Contract) to assist the IES 0, as 
dii:ected by the rESO, in restormg load in accordan<:;e with Section 7 of the. Ontario Resource and 
Transmission Assessment Criteria. This obligation woi.!lci repiace the proVision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to. verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(¢) 

(d) 

(i) Nitrogen Oxides (NUx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% Oz in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO . 

. The Replacement Contract Will::reqllife~at the. einissioh limits for Nbx and GO 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 

Error! Unknown document property name. 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
canriot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at (•] MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 

Error! Unknown doe.ument property name. 



···.'. 

··:·~0, ····:·.- .···: .SCiiEDULE .. ~'B'~ .. ~.-FlNANCIAL PARAMETERS 
..... ~··· 

.. ·· 

$ 14,922 1 M\vclliaiith · ·' · . 
. :··:·. .. . . . 

700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 Season 2 Season 3 Season 4 

IOA2 10.55 
. MMBTUIMWh MMBTU/MWh MMBTUIMWh MMBTUIMWh 

(HHV) (HHV) (HHV) (HHV) 

r•JMW !•JMW 

MW/minute 
.. . : . '. ·~···: . .. ... · .. 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the ''Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OP A Share = (Actual Capex - Target Capex- $25,000,000) x 0.50, provided that the OP A 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OP A Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such term is defmed in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OP A. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capt;x: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$ [144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$ [36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OP A and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, uuless otherwise specified. 

Error! Unknown do~ument property name. 



Aleksandar Kojic 

From: 
Sl!nt: 

Micha~J Killeavy 
April 21, 2011 11 :35 AM 

To: 
Cc: 
Subject: 

'RSebastiano@osler.com'; Deborah Langelaan . 
'ESmith@osler.com'; 'Pivan6ff@osler.com'; Susan Kennedy 
Re: Government-Instructed Counter-Proposal to TCE 

We'll change it to" ... reasonable out-of-pocket .... " 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M,5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: Sebastiana, Rocco [mailto:RSebastiano@osler.coml 
Sent: Thursday, April 21, 2011 10:57 AM 
To: Deborah Langelaan; Michael Killeavy 
Cc: Smith, Elliot <ESmith@osler.com>; Ivanoff, Paul <Pivanoff@osler.com>; Susan Kennedy 
Subject: RE: Government-Instructed CouRier-Proposal to TCE 

Deb and Michael, was there a specific reason for changing the words "out-of-pocket" have been replaced with 
"reasonable" in reference to the reimbursement of costs incurred by TCE for the gas and electrical 
interconnection? For purposes of the proposal, this change is not a problem or material in the context of the 
entire proposal (albeit, this would let TCE charge its internal costs and possibly, a mark-up for overhead), but 
was wondering if there was a reason for the change. 

Have there been any changes to the Schedules? There were a couple of notes to draft which were still in the 
proposal document that we sent over yesterday afternoon. 

Lastly, the in first cc, delete "Anderson" as it reads "JoAnne Butler, Andersen,". 

Also, I gather that the other letter is not going to be sent out. 

Thanks, Rocco· 

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthoritv.on.ca] 
Sent: Thursday, April21, 201110:17 AM 
To: Sebastiana, Rocco; Ivanoff, Paul 
Cc: Smith, Elliot; Michael Killeavy 
Subject: Government-Instructed Counter-Proposal to TCE 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

1 



Rocco and Paul; 

Attached is an updated version of the counter-proposal document with a couple of minor revisions that 
were discussed last evening (i.e. letter signed by Colin rather than JoAnne). Would you please review and 
provide your comments? 

Thanks, 

Deb 

**********-""'-********"********* ..... ******************** 

This e~mail message is prfvileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisatlon. 

2 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
S1.1bject: 
Attachments: 

Importance: 

Deborah Lang~laan 
April21, 201112:08 PM 
'Sebastiant:i, Rocco'; 'Ivanoff, Paul' . 
'Smith .• · Elliot'; Michael Killeavy; JoAnne Butler; Cathy Schell 
Final~ Gov't Instructed Counter-Proposal to TCE 
OPA_Ltr_TCE_Govt_Proposal_20110421 (w schedules).doc 

High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco and Paul; 

Attached is the final version of the counter proposal that will be sent to Alex today. 

Deb 

1 



ONTARIO~ 
POWERAUTHORITY L! 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450- 1st Street S.W. 
Calgiu-y, Alberta 
T2P 5Hl 

Dear Mr. Pourbaix: 

120 Adelaide Street West 
Suite 1600 
Toronto, Ontario MSH 1T1 

T 416-967-7474 
F 416-967-1947 
www.powerauthority.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to 
which such projects may compensate ICE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules ICE provided to us, and find that it does not meet this requirement We. would like to suggest an 
alternative proposal which we believe meets this requirement 

The Government of Ontario's Long-Tetm Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-CambJ,i.dge area. We believe S1l£Q_!l_pla.ntis a project that co:tJlcL~Qmpe!lS!Ite 

--"--'!eftoT'tb."i-tifti.ifnaey~-=me "contract ·an:a=at"1lie same time protect the mterests of rateQ_!iJers_(fue -
- · ~''Replacement Project,). We ;have -set out ·in Schedule ''A'' to 'this letter -a technical description of the 

requirements of the Replacement Project . 

We would prop~s~ to enter into .a contractwit!J.T~E;for TCE to construct, own, .op~mte·f111d ngtintain the 
Replacement Project as compensation for the termination of the Contract The contract for the Replacement 
Project (the "Replacement Contract") would be based on the final form ofcontract (the ''NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the uncertainties 



Ontario Power Authority 

in the Replacement Project, we would include a mechaoism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project; the OP A would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for .the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OP A paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
fmancial value of the Contract. 

2. · Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 

. Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $3 7 ,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natUral gas interconnection of the Replacement Project 
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 



Ontario Power Authority 

4. Gas Delivery and Management Services Costs. Unlike the NYR, Contract, the NRR for the 
Replacement Contract would take into account all gas delivery and niaiiagement serVices costs, and 
TCE would be responsible for managing natural gas delivery and management services, consistent 
with the approach taken in the Contract. · 

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the NRRIF 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OP A would be 
willing to consider accepting a higher NRRlF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the defmitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract. Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 1 00% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that 
date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

Colin Andersen 

cc: ·JoA.nneButler, Ontario PowerAuthority 
Michael Killeavy, Ontario Power Authority .. 

.. Rocco SebastiaiJ.o, Qsler, Hoskin & Harcourt LLP 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all .times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [• MW] at30°C under N-2 System Conditions; 
[NTD: Based on peak 'load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to a~:hieve such capacity at the above. mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #•) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 



IV, .. Operation Following a N-2. Contingency (Load Restoration) 

If. a disruption C!Ccurs that le<tds to, N-2 system .conditions: TCE shall be ~equired to use 
CommerciallyRe[!sona1Jle ~fforts (as Sl!ch tenpjs defin,ed in th,e ,CoiJ,tract) to as_sist the lESO, as 
directed by the lESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replac~ the pmvision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements . 

. (a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(d) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% .02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the . Emissions Measurement 
Methodology. 

ICE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Pmject, as designed, will operate within these stated limits for NOx 
and CO. 

The_R<Jplacement_Contract_'N.ill require_thatthe emission limits.for .NOx .and .CO. 
be (i) incorporated into the Replacemel1tProject's El1Vfroiiii:Lentiil Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of · 
Approval (Air) Operating Pennit, together with a specific request in such 
application .that such limits be imposed as conditions of such Certificate of 
Appmval. 

"rhe emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [ •1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 



,SCHEDULE "B",... FINANCIAL PARAMETERS . 

$14,922 I MW-rnonth 

481MW 

700 MMBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 

ID.42 
MMBTU/MWh 

(HHV) 

MW/minute 

Season 2 

10.55 
MMBTUIMWh 

(HHV) 

Season3 Season 4 

MMBTUIMWh MMBTUIMWh 
(HHV) (HHV) 

... 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such term is defined in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OP A. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13;500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OPA and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
April21, 201112:12 PM 

To: 'Sebastiana, Rocco'; 'lyanoff, Paul'; 'Smith, Elliot' 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps 

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc 

Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

.1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a "request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 

-'..cc···""'· -4-16~sza=978l:ftel:'tt)""··· ~===.c.=~~c.=.~=c_~-

416C967'1947 {FAX). 

1 



[ONT ARlO POWER AUTHORITY LETTERHEAD] 

April [•J, 2011 

SENT BY FACSIMILE AND EMAIL 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Alex Pourbaix 
President, Energy and Oil Pipelines 
Trans Canada Energy Limited 
450- 1 Street, SW 
Calgary, Alberta 
T2P 5H1 

Dear Mr. Pourbaix: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 2009 

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 
(the "Confidentiality Agreement") and a letter agreement dated December 21, 2010 (the 
"MOU''). We are writing to you at this time to advise you of our concerns regarding TCE's 
failure to comply with its obligations under these two agreements. 

We understand that on April 12, 2011, TCE delivered a presentation to the Government of 
Ontario entitled "SW -GTA Update". Contained within this presentation were excerpts from 
confidential correspondence sent to TCE by the OP A, as well as confidential details of proposals 
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan 
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions constitutes 
a breach by TCE of the Confidentiality Agreement. 

Regarding the MOU, the parties acknowledged in that agreement that they were working 
together cooperatively to identify other generation projects that meet Ontario's electricity system 
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in 

u _good faith negotiations.-In-thatregard, the MOU- states that''[I]heJli>.A::and TCE agree..:to..work"'-----'---'-~_c:__: 
together in good _faith-to -negotiate-the-definitive form of an -agreement (the "Definitive 
Agreement") iii respeCt of the Potential Project, ()i an rufemati.ve project agreed to by the OPA 
and TCE." The OP A maintaJ.ns that the delivery by TCE of its presentation to the Government is 
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to 
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views 
TCE's acts as a tactic made in bad faith in an attempt to advance its negotiating position as 
against the OP A. The OP A requires that TCE cease and desist from further breaches of the 
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its 
rights and remedies against TCE respecting the actions referred to above. 

LEGAL_l:20472672.3 

.. ,. 

.·, .. · 

. . . ~ ·- . 
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As for communications from your external counsel to the OP A, I would request that you have 
your external counsel direct any future correspondence to Rocco Sebastiane and Paul Ivanoff at 
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada's Rules of 
Professional Conduct. 

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised 
draft proposal and will be sending it to TCE shortly. 

Yours truly, 

JoAnne Butler 
Vice President, Electricity Resources 

cc. Colin Andersen, OP A 
Michael Killeavy, OP A 
Rocco Sebastiane, Osler, Hoskin & Harcourt LLP 
Paul Ivanoff, Osler, Hoskin & Harcourt LLP 

LEGAL _1 :20412672.3 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Deborah Langelaan 
April21, 201112:19 PM 
'Sebastiane, Rocco'; 'Ivanoff, Paul' 
'Smith, Elliot'; Michael Killeavy; JoAnne Butler; Cathy Schell; Michael Lyle 
Revised Final- Gov't Instructed Counter Proposal to TCE 
OPA_Ltr_TCE_Govt_Proposal_20110421 (w schedules).doc 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION ••• 

Rocco and Paul; 

The wrong contract capacity was used in the 2nd table on Schedule B. It has been corrected and the revised 
letter is attached. 

Deb 

1 



ONTARIO~-
. POWER AUTHORITY {_jl 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450- 1st Street S.W. 
Calgary, Alberta 
T2P 5Hl 

Dear Mr. Pourbaix: 

120 Adelaide Street West 
Suite 1600 
TorOnto, OlltariO M5H 1T1 

T416-967-74l4 
F 416-967-1947 
www.powerauthority.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identifY projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 

"--""""'·co=·•_<fGE=fertlie-terminati<:m--()f--=tfie-Go-ntract=arui=at=the-same--fune-protecFili:e=mtereSl:s-ofiatepafers='\il,.,rec----_--
--__ "Reptac(lmenCP~oj ept"}:-yre~nave: set_ our m --Schel!Ule .:."A.'Uo 1liis~Ietter a:.--teclifuCal.-a~scnption -of the 

requirements of the Replacement Project. . · 

We wocld pro~ose :to enter uito a pb~tr~ct Mth_T~E for l'CE: to (;qnst,rllct, oWil, qpe~ate an4 IJ,l_aintain the 
Replacement Project as compensation for the termin~tion of the Contract. The contract for ihe Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the ''NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the uncertainties 
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OPA would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OP A paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
fmancial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes ati amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OP A. Such costs would be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 



Ontario Power Authority 

4. Gas Delivery and Management Senrjces Costs. Unlike the NYR Contract, the NRR for the 
Replacement Contract would take into account all gas delivery and management serVices costs, and 
TCE would be responsible for managing natural gas delivery and management services, consistent 
with the approach taken in the Contract. · 

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the NRRlF 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OP A would be 
willing to consider accepting a higher NRRlF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal.Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July 1, 2015. If Co=ercial Operation were to occur before that 
. date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

Colin Andersen 

cc: . JoAnne Butler, Ontario Power Authority . 
. Michael Killeavy, o!lt¥-io Powe~ Authbrity 
Rocco Sebastiana, Osler, Hoskin &.Harco\niLLP ... ·.-.-,· .. ·. '_. '' •.. 'f. ·- - :. ' - . ', 

,.\; 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
by the IESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit atall times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently.the equivalent capacity 
at 30°C should be used instead.] 

(b) be able to prpvide a minimum of[• l\1W] at30°C 1,111der N-2 System Conditions; 
[NTD: Based m1 peak load planning studies at 35°C, the total planned 
generation capacity should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 



IV. Operation Following a N-2Contin!!ency (Load Restoraryon) 

If a .disruption occurs that leads .to N~2 system co;_ditioiis, TCE sh;ill be required to use 
CommerciallyReasomible Efforts. (as such term is def~ed in the Contra~t) to assist the IESO, as 
directed by the IESO, in restOring load in accordan'ce With Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the ·contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 0 2 in the exhaust gases on a dry 
volume basis) as measured ·using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

(c) The :Repl<rc_ement Contract will requrre~tliar:tlie emiifsiori Iiriiits -:-for Nox·a.na ·co 
be (i) incorporated into the Replacement Project's Environmental Review Report 
or its completed environmental assessment, and (ii) reflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of- such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

Vll. Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. "Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 



SCHEDULE "B".~ FINANCIAL PARAMETERS 

$14,922 I MW-month 

20% 

481MW 

700 :M:MBTU/start-up 

$30,000/start-up 

$0.89/MWh 

$0.50/MWh 

Season 1 
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Season 2 
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Season 3 
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OMW · .. QMW 
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SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty,· 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OP A Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be.equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OP A, 
including, without limitation, "Interconnection Costs", as set out above, (ii) al1y costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such term is defmed in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OP A. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OP A and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Aleksandar Kojic 

From: 
~e"nt: 

Michael Killeavy 
April21, 201112:55 PM 

To: 
cc: 

'Sebasti<;~no, Rocco'; 'Smith; Elliot'; 'Ivanoff, Paul' 
Deborah Langelaan 

S!lbject: FW: TCE Contract 
Attachments: TCE Contract (April21, 2011).pdf 

Please see below. The attached document was sent to TCE. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: Irene Mauricette On Behalf Of Colin Andersen 
Sent: April 21, 2011 12:51 PM 
To: Alex Pourbaix (alex pourbaix@transcanada.com) 
Cc: Colin Andersen; Irene Mauricette; JoAnne Butler; Michael Killeavy 
Subject: TCE Contract 

Please see attached. 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
· 120 Adelaide street West, Suite 1600 

Toronto ON M5H 1T1 

Direct 416 969 6010 
FAX: 416 969 6380 
Web: www.powerauthoritv.on.ca 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450 - 1st StreefS.W. 
Calgary, Alberta 

T2P5H1··- ,- ~ 
DearMr~ · 

120 Adelaide street West 
· Suite.16qo .., -.,·-._:_ , · 
_ T9.!:Cn~~--q~~rio ~!i 1T_1 
T 4l6-967~7474 
F 416-967-1947 . 
www.power.luthodty;on.ea 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protecting the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-frred 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 
TCE for the termination of the ContraCt and. at the. same time protectth.ll ]nte!lls!s___ilf_ratepe_yt,:r,s_(t)J.c;: 

--'~~·c.c· "'Repiiiuem.'euf'l"rOj<:ct'').~W~fiave set -oi:il'm--SCheC!Ule''A:"~S'letter a techmciil aescnption of tliceo-_ =-~'---
Yeqtiiremerits:-oftheRCPI~cem:ent P!OjeCt · · --- -· ,._ · ;_ -- ·_- =~~-,~c~:=~-~--------=------ · · 

- We would propose to enter into. a ciintra\)t with :TCE for.T9E to constru\)t, o\}'il,'operate and maintain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the "Replacement Contract") would be ba5ed on the fmal form of contract (the "NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as .necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the uncertainties 
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C".to this letter. · 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OP A would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OPA would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force _Majeure resulted in a delay that was greater than two 
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs.. The .:NRR set out in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OP A. Such costs would be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OP A and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 
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4. Gas Delivery arid Management Services· Costs. Unlike the NYR Contract, the NRR for the 
Replacement Contract would ~e into account all gas delivery and management sei:Vices costs, and . 
TCE would be responsible for managing natural gas delivery and mru;rngement services, consistent 
with the approach taken in the Contract. · · · · · · · · · · · · 

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule "B", the NRRIF 
would be equal to 20%. In the course of :finalizing the Replacement Contract, the OP A would be 
willing to consider accepting a 'higher NRRIF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modili.ed so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Be.cause of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Commercial Operation occurs on July 1, 2015. If Commercial Operati9n were to occur before that 
date, the.NRR would be adjusted downwards to account for fue.value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

- ,:.·· 

cc: JoAnne Butler, OntarioPowerAuthority .. 
. • Mich~el Kill.~avy; ()ntario Power AlJ.thbritj , . 

.Roc9o Seba.stiaJ.lo; Qsler, Hoflkin. <'11; I:{!ifcourtLLP . ~· .::' . '·' ... ·"·'\ 

' ~- .· . 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of [• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently the equivalent capacity 
at 30°C should be used bl~tead.] . . . 

be al:lle to provide amiuimum of [• MW] at 30°C underN-2 System Conditions; 
[NTD: Based on peak load planning studies at 35°C, the .total planned 
generation capacity should be .at le11,st 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

have a Season 3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 



IV. Operation Following a N-2 Contingency (Load Restoration} 

If a disruption . occilrs that leads to N,z. system conditiogs, TCE shail be required to use 
Co=ercil!llY Reasonaqle Elforts. (as such term is defined in the Contract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and 
Transmission Assessment Criteria. Jbis obligation would replace the provision for Islanding . 
Capability set out in Section 1.11 of the NYR Contract. 

V. . Operational Flexibllities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate.· The Contract Ramp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defined in the Contract) and 
15% Oz in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% Oz in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (I) 
the original equipment manufacturer ·of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

(c) The Replacement Contract will require that the emission limits for NOx and CO 
-"'--~--'-'~~~~="-"-"'.-"'b""e"" . ._,(i);tc· .,.in"""corporated into..:the.Replacementl'roject's£n:<tironment.aJ..cRe.vi:lw.cRep0rt;cc· =-="'--'-'·· 

oritsccompleted enviromnentaJ.assessment,-and ·(ii~ reflected-in-the~Replacement 
ProjeCt's application to the Miiiistry oftlie-:Envll:omneni: fori Cel:tificai:e of 
Approval (Air) Operating Permit, together with a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII ... Fuel Supply 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIII. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) MSOlGAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at I•l MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 



SCHEDULE "B"- FINANCIAL. PARAMETERS . .. -- - --
.. ·-- -----··--- ··-· -- - ~------- ---- - . -·--.. .. . __ ,.. __ 

~ _ _,__ .. .,. ~ ... 

:Net Reyenue Requirement $14.,22/MW-nionth 
. - - ... . - --·. -- - - -·---- ---- ---·-···-- ----- --------- ------ ... ·-~-- .. ·-- ·-- .. 

Net Revenue 20% 
Requirement Indexing 
Factor 

Annual Average Contract 481MW 
Capacity 

..... 

Nameplate Capacity r•JMW 

Start-Up Gas for the 700 MMBW/start-up 
Contract Facility 

--- ----

Start-Up Maintenance Cost $30,000/start-up 
. . -- .--- .. ... .. - ----- .. 

O&MCosts $0.89/MWh 

OR Cost $0.50/MWh 

... ·- .. 
Season 1 Season 2 season3 Season 4 

·---·. 
Contract Heat Rate 10A2 10.55 10.66 10.58 

MMBTU/MWh MMBTUIMWh MMBTUIMWh :MMBTUIMWh 
(HHV) (HHV) (HHV) (HHV) 

Contract CaiiaCitv [8]Mw (8]MW r•JMW [ti]MW 
Note: Subject to Schedule 

--- -------- ".!l."cf.CE-t d t' .. ·-··· -· --- - -------- --

,- __ -e-=--ss-rmtne--
- ----- ----- -Season3.!-Gontract - ---- --

- - ---- --- ---

-

Capacities so Iorig as the 
AACC is 481 MW. 

10ii0RCC . ·-·oMW ... 
OMW 

... .. ..,. -- .. 
OMW OMW ,. 

; ' ·'···· .. ·. :-.-: i' .. ' .. 

Contract :R:i'm~Rate 37.8 35.8 33.0 . 35.2· 
MW/minute MW/minute· MW/minute MW/minute 

... · - ~ :.: 
' 

... .. ·. . . .. 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex'') is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: · 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" ,Cas such term is defmed in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OP A 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine_Additional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$[13,500,000] 
. .. 

4. The determination of the Actual Capex shall be done through an "open book'' process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OP A and fully auditable. Any dispute relating to the determination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

JoAnne Sutler 
April21, 201112:58 PM 
Michael Killeavy 
Fw: TCE Contract 

· Attachments: TCE Contract (April21, 2011).pdf 

Please resend on to the rest of the team as you deem appropriate. 

JCB 

From: Colin Andersen 
Sent: Thursday, April 21, 201112:50 PM 
To: Alex Pourbaix (alex oourbaix@transcanada.com) <alex pourbaix@transcanada.com> 
Cc: Colin Andersen; Irene Mauricette; JoAnne Butler; Michael Killeavy 
Subject: TCE Contract 

Please see attached. 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide street West, Suite 1600 
Toronto ON MSH 1T1 

Direct: 416 969 6010 
FAX: 416 969 6380 
Web: www.powerauthority.on.ca 

1 
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PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

VIAE-MAIL 

April21, 2011 

Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450 - 1st Street S. W. 
Calgary, Alberta 

T2P 5Hl - __>-~ 
DearMr~ 

120 Adelaide Street West 
Suite 1600 
TorontoJ Ont~rio.._NpH 1T1 

T 416'967-7474 
F 416·967-1947 
Www.powerauthority.on.ca 

Southwest GTA Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OP A") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identity projects and the extent to 
which such projects may compensate TCE for termination of the Contract while appropriately protectilig the 
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate 
TCE for the termina:tion of the Contract and at the same time protect the iiiterests of ratepayers (the 

'-'----==~-c...-''Replacementc:J:!.Fejeet"-)~-we=have'-'set-'-ouFm"Seheth:ile--"W=to"this"'Ietter a 1ecliDfcii""descri:litioil-of'ilies-· '----"""" 
---- -requiJ:_ements-o[J]l_eJ3_eplacell).<:llt:I:!!ijec::t.=c~~- ~:::: ,_-,~-~~c -:; ::: _ c.:·.'::~~~=:~ ·:.: _ · -

We ~oi.ud propose to .enter into a contract _with TCE for TCE to construct, own; operate and maintain the 
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the "NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A". The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter. In consideration of the uncertainties 



Ontario Power Authority 

in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in Schedule "C" to this letter. · 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to 
construct the Replacement Project, the OP A would work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Co=ercial Operation by the Milestone Date for Commercial Operation, such delay would 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OP A would not have the right to terminate the Replacement Contract for such event 
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two 
years and the OP A paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. The NRR set out in Schedule "B" to this letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the extent that the totat of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially 
the same as the terms set out iti Section 1 of Exhibit S of the Accelerated Clean Energy Supply 

· Contract between the OP A and Portland Energy Centre L.P. with the necessary conforming changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple. Cycle Operation Date" shall be replaced with references to 
the "Co=ercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 
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... · .. ·.·. 

4. Gas Delivery and Management Services C~sts. Unlike the NYR Contract, the NRR for the 
Replacement Contract wo1Jld take into accotint all gas delivery an(friianageiiiifu.f sef\iices costs, and 

. TCE would be responsible for.mimaging natural gas delivery and management services, consistent 
with the approach taken in the Contract. · ·. · · · · · · · · 

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out iii Schedule "B", the NRRIF 
would be equal to 20%. In the course of finalizing the Replacement Contract, the OP A would be 
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacemep.t Contract would be 
modified so that as long as the .demonstrated capacity was not less than 90% of the applicable 
.Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an eveot of default. If the demonstrated capacity was greater than 90% but less than 100% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the "NINRR" term in Exhibit J to the NYR 
Contract, we _do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" is based on the assumption that 
Co=ercial Operation occurs on July 1,2015. If Commercial Operation were to occur before that 
date, the NRR would be adjusted downwards ;to account for the value of haying the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015 .. 

If this proposal is acceptable to you, we will prepare the necessary documeotation for your review. For 
greater certainty, although this proposal is made in good faith, it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 

Yours very truly, 

·-~~-: ..... -'*-=_·_-'-' :::~.:: .... -~-- -'-'-'-'==========c.;c--:cc···=-=· =--=--==-=-=--- '-"-'-'---

Colin J\ndetseii. . . . . . c · · 

cc: Joi\nneButlyr,Ont¢o.)?();wer AutJ:tority.. _ ... ··· 
Mi()ha~~'Kille!lvy, Optario)'o.W:erAuthority' . 

· · Rocq,a:Sebastiano;G_sler, Hoskin & HarcoUrt LLP 

.. ·· 

. -~ 
,:\.· ,· .,_,,. 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

(b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), as specified in the 
'O~tario Resources and Transmission Assessment Criteria' document published 
bytheiESO. 

ll. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) be able to provide a minimum of [• MW] at 30°C nnder both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; tNTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and consequently tb,e equivalent capacity 
at 30°C should be used instead.] 

(b) be able to provide a minimum of [ • MW] at 30°C under N-2 System Conditions; 
[NTD: Based on peak load planning studies at 3S°C; tlie .. total planned 
generation capacity· should be at least 500 MW. The Replacement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

(c) have a Season 3 Contract Capacity of not less than [480 MW]; and 

(d) have a Contract Capacity of not more than 550 MW in any Season. 

Ill. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [•Jth transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 



IV. . Operation Following a N-2 .Contingency (Load Restoration) . 

If a d~ruptipn occurs flliit i~~ds ~oN~{~y;t~~ con\fiti.o~s, TCE.~allbe required to use · 
COI):llll(Jrci~y Re'!sonable Eft:o:r;t,s (!IS slu:)J,tl'illl). f~ de:fu,led .jn the Ccm:tract) to !!S.sist the IESO, as 
directed by the 1ESO, in restoring load in accordance With Section 7 of the Ontano Resource and 
Transmission Assessment Criteria. This obligation would replace the provlsio~ for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Riunp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Replacement Project shall meet or exceed the following 
criteria: 

(i) Nitrogen Oxides (NUx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% 02 in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology''); and 

_ (ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

(b) TCE will provide evidence to support the stated emission levels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 

. the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certificate must state that the 
Replacement Project, as designed, will operate within these stated liinits for NOx 
and CO. 

_ (c) The Replacement-Contract will-re~uire that-the EmlissionJimit&:for.NDx:.and:C.O--=--=-=-=---.::==-=--
_he_ (i)_incorp.orated .. into_theReplacementProject':;Environrnental-Review-Repo:rt-­
or its completed envitoillilental assessment; and -curreflected in the Replacement 
Project's application to the Ministry of the Environment for a Certificate of 
Approval . (Air) Operating Permit, together with a specific request in such 
application that such limits be iroposed as conditions of such Certificate of 
Approval. 

(d) The emission limits for NOx and CO stated in the Replacement Contract will 
form ~e basis of an ongoing operating requirement. For greater certainty, the 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

Vll . . _ Fuel Supply 
-··--·- -

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
carrnot by-pass Union Gas Limited. 

VIIT. Project Major Equipment. 

The Replacement Project will be designed utilizing (2) M501 GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators"), with 
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated 
at [•J MW (measured at the Generator's output terminals) new and clean, at ISO conditions .. 



SCHEDULE "B",... FINAN€IAL.P ARAMETERS 
.. .. . - . - ····- -
~-· -- ..... ----- . ....... ·--- ··-- .. ,,_ ,_. ___ 

.c •. ·- ' ..., . 
~~-,~- -

I, Net Revenue Reqiii(ement $ 1~,922/ MW-month · 

-- ·-- ·----- -- •.... . . . ,.~. 

Net Revenue 20% 
Requirement Indexing 
Factor 

Annual Average Contract 481MW 
Capacity 

Nameplate Capacity I•JMW 

Start-Up Gas for the 700 MMBTU/start-up 
Contract Facility 

Start-Up Maintenance Cost . $30,000/start-up 

O&MCosts 

OR Cost 

Contract Heat Rate 

. Contract Capac@· 
Note: Subject to Schedule 

- - --- •'. - --

$0.89/MWh 

$0.50/MWh 

Season 1 

IQ.42 
MMBTU/MWh 

(HIN) 

Season 2 

10.55 
MMBTU/MWh 

(HHV) 

------ --------· . ---

.. ----- .... 

···-·· .. ·----

season 3 

10.66 
MMBTUfMWh 

(HHV) 

-- - _ _,. ______ . 

-- - .... .... 

----

Season 4 

10.58 
MMBTUIMWh 

. (HHV) 

.. 

"A", TCE to determine ______ _ 
----- -=8-easoniifeffiitrici-',' ·.c:;· '---"'"-'-'-'+"-==-=--=--=--=-=--=,i-=="-'-'-'--"-"-""-=lc==-=====J====:==ii"""-"-'-''-'-"'--"--"-----'--' 

·cava:citl~ss!:flong as_tl:ie · 
AACC is 48I.MW. 

___ ,._ .·-. ' 

lOiiORCC > 
.. :: _.,,_. :;;_.:_y, .. /: __ -,._, ,' ''.' 

ContracFRaln'o'Rate ' · 
MW/minute 

.. 

---, "'OMW ' - - 0 :M:W 
,-... -~-- ... ,-. ,-_, 

. ,: 35.8 .. ._, '33.0' 
MW/minute MW/minute 

. ,. _-. ' : : ',-·, ' • .. _: 

- 6MW 

'>35:2' :.­
MW/minute 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex") is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share = (Actual Capex -Target Capex- $25,000,000) x 0.50, provided that the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is Jess than $25,000,000 less than the Target Capex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OP A Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule ''B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OP A, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices" (as such term is defined in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OPA. 

3. The following costs shall be considered fixed components of the Target Capex not subject to change 
in determining the Actual Capex: 

b.!!.U Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine_Additional Scope (excluding change orders) USD$(36,295,000J 

Costs of Hedging USD to CAD CAD$[13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OP A and fully auditable. Any dispute relating to the determination of the Actmil Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Alek$andar Kojic 

From: 
Sent: 
ro: 
Subject: 

Michael Killeavy 
April21, 2011 2:06 PM 
Ronak Mozayyari 
FW: TCE Contract 

Attachments: TCE Contract (April21, 2011).pdf 

FYI ... 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Irene Mauricette On Behalf Of Colin Andersen 
Sent: April 21, 201112:51 PM 
To: Alex Pourbaix (alex pourbaix@transcanada.com) 
Cc: Colin Andersen; Irene Mauricette; JoAnne Butler; Michael Killeavy 
Subject: TCE Contract 

Please see attached. 

Colin Andersen 
Chief Executive Officer 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto ON M5H 1T1 

Direct: 416 969 6010 
FAX: 416 969 6380 

Web: www.powerauthority.on.ca 

1 
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Alex Pourbaix 
President, Energy & Oil Pipelines 
TransCanada Energy Inc. 
450- 1st Street S.W. 
Calgary, Alberta 
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120 Adelaide Street West 
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Southwest GT A Clean Energy Supply Contract (the "Contract") between TransCanada Energy Ltd. 
("TCE") and the Ontario Power Authority ("OPA") dated October 9, 2009 

As stated in my October 7, 2010 letter to you, we wish to work with you to identify projects and the extent to 
which such projects may compensate TCE for tennination of the Contract while appropriately protecting the 
. interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and 
schedules TCE provided to us, and find that it does not meet this requirement. We would like to .suggest an 
alternative proposal which we believe meets this requirement. 

The Government of Ontario's Long-Term Energy Plan has identified a need for a peaking natural gas-fired 
plant in the Kitchener-Waterloo-Canobridge area. We believe such a plant is a project that could compensate 

. TCE for the termiri.ation of the -Contract and at the sanae .time protect the interests of ratepayers (the 
-----'-''-"--'--=-'-""R.eplacemenFProject'J~We=-havneruut-.m-s-chciimif'~'~bis fitter ·a:!eclmtclilaescnption-oftlie- ----· -· 

- _- ~I"equ:iriment~(Of_tlie Replacement~Prqject..:_J~~~~- ~-~:~--:-:~.-:---~~----~~---~:-: ~--~-:::: ·:---~- - ·- - - --- ---~~-~,;- -_--- --- -- --- · -

We would propose tO .enter .into ll contract with Ti:m for :TCE to consp.-uct, own, opyr'!te and illaintain the 
Replacement Project as compensation for the termination of the Contract The. contract for the Replacement 
Project (the "Replacement Contract") would be based on the final form of contract (the "NYR Contract") 
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the 
changes set out below and otherwise as necessitated by Schedule "A"_ The financial parameters of the 
Replacement Contract would be as set out in Schedule "B" to this letter.. In consideration of the uncertainties 
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR 
upon commercial operation on the basis set out in SchedUle "C" to this letter. · 

The following sets out the changes to the NYR Contract that would be applicable to the Replacement 
Contract: 

1. Permits and Approvals. With respect to the approvals required pilrsuant to the Planning Act to 
construct tl:ie Replacement Project, the OP A woUld work with TCE, the host municipality and the 
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have 
been satisfied, the approvals are issued in a timely manner. 

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to 
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay woUld 
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out­
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue 
Requirement (NRR). 

In addition, the OPA woUld not have the right to terminate the Replacement Contract for such event 
of Force Majeure, uuless the event of Force Majeure resulted in a delay that was greater .than two 
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith 
and would compensate TCE for reasonable damages associated with (i) the total amount of the 
verified, non-recoverable sunk costs (net of any residual value) associated with the development of 
the Oakville Generating Station, provided however that such total amount shall not exceed 
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual 
value) prudently incurred in the development of the Replacement Project, and (iii)· the anticipated 
financial value of the Contract. 

2. Oakville Sunk Costs. TheNRR set out in Schedule "B" to this .letter includes an amount equal to 
$37,000,000 on account of TCE's sunk costs associated with the development of the Oakville 
Generating Station. To the exteri.t that the total of the verified, non-recoverable sunk costs (net of any 
residual value) associated with the development of the Oakville Generating Station is less than 
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such 
costs are less than $37,000,000. 

3. Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket 
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project 
would be reimbursed by the OP A. Such costs would be reimbursed on terms that are substantially 
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply 
Contract between the OP A and Portland Energy Centre L.P. with the necessary confonning changes 
being made, provided that (i) there shall be no "Budgeted Costs" included in the NRR on account of 
such costs, (ii) references to the "Simple Cycle Operation Date" shall be replaced with references to 
the "Commercial Operation Date", and (iii) there shall be no "Excess Hl Amount". 



Ontario Power Authority 

.. ·:::· ... ,: .. · ·:·'.:· .. . . . ; 
4: Gas Delivery arid Management Services . Costs. Unlike the NYR Contl;act, the NRR for the 

Replacement Contract wmild iake into account all gas delivery aiJ:a martag~iiieiifseivices costs, and 
TCE W<,mld be resporu;ible for mimagillg natural 'gas delivery· !ir+d m~gement seryi~~ •. consistent 
with the approach taken in the Corttiact. . . . ' . . . . . . . . . 

5. Net Revenue ReqUirement Indexing Factor (NRIUF). As set out in Schedule "B", the NRRIF 
would be equal to 20%. In the. course of finalizing the Replacement Contract, the OPA would be 
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the 
NRR. 

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For 
greater certainty, this would be the definitive length of the term and not an option. 

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be 
modified so that as long as the demonstrated capacity was not less than 90% of the applicable 
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not 
be an event of default. If the demonstrated capacity was greater than 90% but less .than 100% of the 
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with 
the provisions of Exhibit J. In addition, there would be a requirement as .part of a Capacity Check 
Test to confirm that the Replacement Project is capable of achieving the Contract Ramp Rate set out 
in Schedule "B" to this letter. 

8. Potential One Hour Runs. Because of the absence of the ''NINRR" term in Exhibit J to the NYR 
Contr;lct, we do not believe that the potential for single hour imputed production intervals would be 
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss 
any concerns TCE may have in this regard. 

9. Commercial Operation Date. The NRR set out in Schedule "B" 'is based on the assumption that 
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that 

. date, the NRR would be adjusted downwards to account for the value of having the payments under 
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015. 

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For 
greater certainty, although this proposal is made in· good faith; it remains subject to internal OPA approvals 
and does not constitute an offer capable of acceptance. 1 

Yours very truly, 

cc: -Jo{Uu;te ]3tJ,tler, 011Wio P()Wer A11thority , , . 
.. Mi<:hael Killeavy,Onta~i() P:owerf\uth9rity 
' Rocco Seb~tiano, ()shir, Hoskin & Ha,icoirrt LLP 

. \ . . ·."•. :. '· .. ,.: 



SCHEDULE "A"- TECHNICAL REQUIREMENTS 

I. Replacement Project 

The Replacement Project shall: 

(a) be a dispatchable facility designed for maximum operational flexibility; 

. (b) be a simple cycle configuration generating facility; 

(c) utilize natural gas supplied by pipeline as the fuel; and 

(d) comply with Section 6 (Generation Connection Criteria), · as specified in the 
'Ontario Resources and Transmission Assessment Criteria' document published 
byfuelESO. 

II. Contract Capacity 

The Replacement Project will be a single generating facility and will: 

(a) 

(b) 

(c) 

(d) 

be able to provide a minimum of £• MW] at 30°C under both N-1 System 
Conditions and N-1 Generating Facility Conditions simultaneously. For further 
clarity, the Replacement Project must be designed to supply either transmission 
circuit M20D or M21D at all times. Each unit must be able to supply either 
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract 
Force Majeure temperature is 30°C and CO!J.Sequently the equivalent capacity 
at 30°C should be used instead.] 

be able to provide a minimum of[• MW] at 30°C underN-2 Syst~m Conditions; 
[NTD: Based ·on piak load planning studies at 3S°C, die· total planned 
generation capacity should be at least 500 MW. The Repfu~ement Project 
may not be able to achieve such capacity at the above mentioned ambient 
condition. The Replacement Project's maximum capacity at 30°C should 
therefore be used instead.] 

have a Season3 Contract Capacity of not less than [480 MW]; and 

have a Contract Capacity of not more than 550 MW in any Season. 

III. Electrical Connection 

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double 
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may 
also connect to a Local Distribution System for the purpose of providing Islanding Capability. 

The Replacement Project will have a connection point located with a direct connection to the 
Hydro One circuits M20D and M21D between the [e]th transmission tower (Tower #e) leaving 
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is 
located at the Boxwood site.] 



.IV. ·Operation Following. a N-2 Contingency (Load Restoration) . 

If a. disruption opcurs that leads to N-2 system conditions, TCE shall be required to use 
Commercially Reasonable Efforts (as such term is defined in the Co)ltract) to assist the IESO, as 
directed by the IESO, in restoring load in accordance with Sectio)l 7ofthe Ontario Resource .and 
Transmission Assessment Criteria This obligation would replace the provision for Islanding 
Capability set out in Section 1.11 of the NYR Contract. 

V. Operational Flexibilities 

The Replacement Project must be such that the two combustion turbines combined are capable of 
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Riunp Rate will 
be subject to verification as part of the Capacity Check Test. 

VI. Emissions Requirements. 

(a) The emissions from the Repiacement Project shall meet or exceed the following 
criteria: 

(b) 

(c) 

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based 
upon Reference Conditions (as such term is defmed in the Contract) and 
15% (h in the exhaust gases on a dry volume basis) as measured using an 
emissions measurement methodology substantially based on Exhibit W to 
the Contract (the "Emissions Measurement Methodology"); and 

(ii) Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based 
upon Reference Conditions and 15% 02 in the exhaust gases on a dry 
volume basis) as measured using the Emissions Measurement 
Methodology. 

TCE will provide evidence to support the stated emission Ievels of NOx and CO 
in the form of a signed certificate by an authorized representative of any of: (1) 
the original equipment manufacturer of the Replacement Project's turbines, (2) 
the supplier or manufacturer of any post combustion emission control equipment 
utilized by the Replacement Project, or (3) the engineering company responsible 
for the design of the Replacement Project, which certific!lte must state that the 
Replacement Project, as designed, will operate within these stated limits for NOx 
and CO. 

The Replacement Contract will require that the emission limits for NOx and CO 
---'-'---'----'--------'·~· e=Eifinwrporared-inti'FthFR-eplacenieriHrojecP.s"EiiV:iio:iiJ.iierirm:'R<ivie'W-Riipu:rF·"-· · ·"-"---'-­

. ori1s_~llmJ!lete:d en0r:o=ental assessment; and(ii) reflected ilillie Replacement · 

(d) 

Project's application to the Ministry of the Environment for a Certificate of 
Approval (Air) Operating Permit, together with· a specific request in such 
application that such limits be imposed as conditions of such Certificate of 
Approval. 

The emission limits for NOx and CO stated in the Replacement Contract will 
form the basis of an ongoing operating requirement. For greater certainty, the 



OP A is not requiring TCE to adopt any specific facility design or utilize any 
particular control equipment with respect to air emissions, provided, however, the 
Replacement Project must comply with the NOx and CO limits set out above, 
including, without limitation, at the time of attaining Commercial Operation and 
during any Capacity Check Test. 

VII. . Fuel Supply 
.... -- --· ----····--------- . 

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE 
cannot by-pass Union Gas Limited. 

VIIT. Project Major Equipment. 
. . 

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired 
combustion turbine generators to be supplied by MPS Canada, Inc. (the "Generators''), with 
evaporative cooling and emission reduction equipment. Each Generator shali be nominally rated 
at 1•1 MW (measured at the Generator's output terminals) new and clean, at ISO conditions. 



. SCHEDULE"B"- FfN"ANC:ML PARAMETERS 
: ,,. , ....... ,··-··- ..... , .. --- -- ...... -- -- - --, .. -. 

- ~-- - '-·=---·'-· - . , __ ,,_ _,__ 
~ -···~- ... •. - . .. -- _____ ,. ____ ~ -'; 

, _Net Re~enlte Req~i~em:tmt s i4j221:M\V-month ' 
- -- .. -------- ·- .. --- .. .. . -·---··-·· - ------------ --- ----- ·- ., ____ --· .. ______ ,. ___ 

Net Revenue 20% 
Requirement Indexing 
Factor 

Annual Average Contract 481MW 
Capacity . 

.. ····-·· .... - -- -·-·· ----- . . . 

Nameplate Capacity r•JMW 

Start-Up Gas for the 700 MMBTU/start-up 
Contract Facility 

. -··· .. 

Start-Up Maintenance Cost $30,000/start-up 
... ----- .. - . . . - - -- --·-···- -·· 

O&MCosts $0.89/MWh 

OR Cost $0.50/MWh 

.. •. 
Season 1 Season i ----

Season3 Season 4 
. . . '• -- -· -····- ... .. 

Contract Heat Rate 1D.42 10.55 10.66 10.58 
MMBTUIMWh· MMBTU/MWh MMBTU/MWh MMBTUIMWh 

(HHV) (HHV) (HHV) (HHV) 

Contract Cal!acitv 
.. 
r•J:MW r•JMW l•JMW .!•JMW 

Note: Subject to Schedule 
----- "A», 'TCEto.detefmiue . - .. ---- -· ----------- ----

Seasonal Contract - ---- -- ---- ------- ~ ----------

Capacities so long as the 
AACC is 481 MW . .... ' .. ' :. ' . 

. 

iOnORCC 
. --- o:MW " . c.'o:MW '-OMW 

.. ···-· 
QMW ' .. 

·.· .. _- .. •-'- ,. . .. ,;.~;:,. , . 
---··-- . . -· -·-

Contract Rain!! Rate 37.8. ,.:,.J5;8 . 33;0 .. ·, -35.2 .. 
•.">. 

MW/minute MW/minute MW/minute MW/minute 
_-,_ _., ,.-.-. : '·. ., . .·' 

"l 



SCHEDULE "C"- ADJUSTMENT METHODOLOGY 

1. The Net Revenue Requirement set out in Schedule "B" is based on a target capital cost for the design 
and construction of the Replacement Project of $475,000,000 (the "Target Capex"). So long as the 
actual cost to design and build the Replacement Project (the "Actual Capex'') is within $25,000,000 
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty, 
none of the parameters in Schedule B" other than the NRR shall be subject to adjustment pursuant to 
this Schedule "C". 

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA's share 
of any difference between the Target Capex and the Actual Capex shall be detennined as 
follows: 

OPA Share= (Actual Capex- Target Capex- $25,000,000) x 0.50, provided that the OPA 
Share shall not exceed $25,000,000 

(b) If the Actual Capex is less than $25,000,000 less than the TargetCapex, the OPA's share of 
any difference between the Target Capex and the Actual Capex shall be determined as 
follows: 

OPA Share= (Actual Capex- Target Capex + $25,000,000) x 0.50 

(c) The adjusted NRR shall be equal to the NRR set out in Schedule "B", plus the OPA Share 
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number, 
the adjusted NRR shall be less than the NRR set out in Schedule "B". 

2. The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OP A, 
including, without limitation, "Interconnection Costs", as set out above, (ii) any costs incurred by 
TCE that were not reasonably required to be incurred in order for TCE to fulfill its obligations under 
the Replacement Contract or that were not incurred in accordance with "Good Engineering and 
Operating Practices'' (as such tennis defined in the Contract), or (iii) any costs not substantiated to 
the reasonable satisfaction of the OP A. 

3. ·The following costs shall be considered fixed components of the Target Capex not subjeet to change 
in determining the Actual Capex: · 

Cost Fixed Price 

Main Turbine Original Costs (excluding change orders) USD$[144,900,000] 

Main Turbine_~dditional Scope (excluding change orders) USD$[36,295,000] 

Costs of Hedging USD to CAD CAD$(13,500,000] 

4. The determination of the Actual Capex shall be done through an "open book" process, such that all 
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the 
OP A and fully auditable. Any dispute relating to the detennination of the Actual Capex shall be 
resolved in accordance with the dispute resolution provisions of the Replacement Contract. 

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise specified. 



Aleksandar Kojic 

·From: 
s·ent: 
To: 
Cc: 
Subject: 

Attachments: 

•Ivanoff, Paui[Pivano~@osler.com] 
April21; 2011 5:17PM _ _ -
Mich<Je.l Kille_aily; Susan Kennedy; Michael Lyle • . · · · · 
Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot . _ . . _ 
RE: TCE Matter" Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 
Steps .... [Privileged and Confidential] . . _ . . . . .. 
Letter to Alex Pourbaix (Osier letterhead) April 21 2011 204 72672_ 5.doc 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[Jario, Canada M5X 188 

From: Michael Killeavy [mailto:Michaei.Killeayy@powerauthorlty.on.cal 
Sent: Thursday, April 21, 2011 12:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

ul. We would likethisto be a letter from you as our counsel. to TCE'slitigatio_QCQUnsel; - - -- - ----- ----- -

2. Pleaseinclude a requestthat ICErefrainfrom furtherdiscussingthematter-between us-with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 

1 



Michael 

Michael Killeavy, LLB., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mail message Is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil6gi6, confidentiel et 
soumis 8. des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisaUon. 

-----·--*******"'*_*******_* 
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Toronto 

Montreat 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1B8 
416.362.2111 MAIN 
416.862.6666 FACSIM!LE 

Apri121, 2011 

SENT BY FACSIMILE 

OSLER 

Paul A. Ivanoff 
Direct Dial: 416.862.4223 
pivanoff@osler.com 
Our Matter Number: 1U6205 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael E. Barrack 
Thornton Grout Finnigan LLP 
Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto ON MSK 1K7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We are in receipt ofyourletterdated April19, 2011, which the OPA forwarded to us. 

The OPA andTCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidential~ty Agreement"). We are writing to you at this time to advise you of our 
concerns regarding TCE's failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW-GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OPA, as well as 
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011, 
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions 
constitutes a breach by TCE of the Confidentiality Agreement. The OPA re!;!uires that· 
ICE .cease and desist from further breaches of theConfidentiality.Agreement and refrain 
from any further discussions With the Government of Ontario or othei:s on matters that are 
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that 
the OP A reserves all of its rights and remedies against TCE respecting the actions 

·referred to above. 

I.,EGAL_l:20472672.5 osler.com 

'":·. 

···'.: ~ 



OSLER 

Page2 

. Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society of Upper Canada's Rules of Professional Conduct. 

Yours truly, 

Paul A. Ivanoff 
Pl:es 

c: Colin Andersen, OP A 
JoAnne Butler, OPA 
Michael K.illeavy, OPA 
Michael Lyle, OPA 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

LEGAL _1 :204 72672.5" · 



Aleksandar Kojic 

From: Michael Lyle . 
Sent: April21, 2011 5:23PM 
To: fiJ!ic;hael Killea\ty; 'Pivanoff@osler.com'; Susan Kennedy . 
Cc: 
Subject: 

Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com'; 'ESmith@osler.com' 
Re:.TCE Matter- Letter Re:. Breach of the Confidentiality Agreement and MOU AND Next 
Steps : ... [Privileged and Confidential] 

Ok with content. Want befo·re it goes out to loop back with Colin on Monday morning re his discussion with Minister's 
Office on their role going forward. 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Pivanoff@osler.com' <Pivanoff@osler.com>; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com' 
<ESmith@osler.com> 
Subject: Re: TCE Matter -Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

I am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Ivanoff, paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 21, 2011 05:16PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com > 
Subject: RE: TCE Matter~Letter Re: Breac::b oJ tbe Confidentiality Agreement and JVJOU AND Next Steps .... [Jlrivileged 

'--"-"-=-=;;an'tftolliicFeiiii~JJ · · · 
- - - -- ---

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We thiril<: thf!t .···· 
the sooner it goes out, the more impact it will have. . · 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 

1 



pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E:l-'··"~'~ 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High · 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's liti(5ation counsel; 
2. Please include a request that TCE refrain from furtl)er discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

*"""**"***-*"""***********<rl<k**""*****"*"'"'"*"**"*******"********* 

This e-mall message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

2 



Le contenu du present courriel est privi1E!gie, confidentiel et 
soumis a des drbits d'auteur. 11 est interdit de l'utiliser ou 
de le divulguer sans autorisation. · 

3 



Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
Apri121, 2011 5:31 PM 

To: Michael Lyle; Michael Killeavy; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco; Smith, Elliot 
Subject: RE: TCE Matter- LetterRe: Breach of the Confidentiality Agreement and MOU AND Next 

Steps .... [Privileged and Confidential] 

Okay, thanks Mike. We'll wait to hear from you. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E:]"'""'' ~ .. ~ ·~ '~ 
From: Michael Lyle (mailto:Michael.Lyle@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 2011 5:23 PM 
To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's 
Office on their role going forward. 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Pivanoff@osler.com' <Pivanoff@osler.com>; Susan Kennedy; Michael Lyle 
Cc:. Deborah Langelaan; JoAnne Butlf!r; 'R,Seb<!~ti.cmo@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com' 

· · · E'Smith@osler.com · 
-subjE!tt:Re:TCE Matter ~Letter Re:-Bre'iich:of the Confidentiality Agreementand~MoO AND Next-steps L .[Priviieged 
and Confidential] 

I am fine with this. Susan and Mike are alright with it? 

Michael Kill!!avy, LL.B., MBA, P.Eng. 
Director, cohtractManag~merit 
Ontario Power Authority· 
120 Adelaide St. West, Suite 1600 

1 



Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) · 
Michael.killeavv@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 21, 2011 05:16PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out We think that . 
the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
i!:jario, Canada M5X 188 

-··------- --------·--------····· 
From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 2011 12:12 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High. 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 
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We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

-·-**"********"W*****************-*************** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi19gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*******************"**********-------·-********** 
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Aleksandar Kojic 

From: 
Sent: 
To: 

Mic\lae/ Lyle 
Apri/25, 2011 8:48AM 
Michael Killeavy 

Subject: FW: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 
Steps .... [Privileged and Confidential] · 

Attachments: Letter to Alex Pourbaix (Osler letterhead) Apri/21 2011 20472672_5.doc 

Can you meet with Colin and 1 re this letter in my office at 11 this morning? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affair.s 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, M5H 1T1 
Direct 416-969-6035 
Fax: 416.969.6383 
Email: michael./yle@powerauthority.on.ca 

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable Jaw. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named reciplent(s), please notify the sender immediately 
and delete this e-mail message 

From: Ivanoff, Paul [mailto:P!vanoff@osler.com] 
Sent: April 21, 2011 5:17PM 
To: Michael Kil/eavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiane, Rocco; Smith, Elliot 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
the sooner it goes out, the more impact it will have. 

D 
Paul IVanoff 
Partner 

416.862.4223 DIRECT 
. 416.B62.666ifFACSIMILE 

pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

E:r·~~· ··"~ 

From: Michael Killeavy [mailto:Michaei.Kil/eaw@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot 
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Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this· to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

*****"***- lA -*************""'*"***-**** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiSgiS, confidential et 
Soumis a des droits d'auteur. II est interdit de J'utiliser ou 
de le divulguer sans autorisation. 

-··--··----***-********"*-**************** 
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Toronto 

Montreal 

Ottawa 

Calgary 

New York 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Ca~adian Place 
Toronto, Ontario, Canada MSX 1B8 
416.362.2111 MAIN 
416.862.6666 FACSIMILE 

April21, 2011. 

OSLER_ 

Paul A. Ivanoff 
Direct Dial: 416.862.4223 
pivanoff@osler.com 
Our Matter Number: 1126205 

SENT BY FACSIMILE 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael E. Barrack 
Thornton Grout Finnigan LLP 
Canadian Pacific Tower 
Toronto-Dominion Centre 
100 Wellington Street West 
Suite 3200, P.O. Box 329 
Toronto ON M5K IK7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract") between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We are in receipt of your letter dated April 19, 2011, which the OP A forwarded to us. 

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidentiality Agreement"). We are writing to you at this time to advise you of our 
concerns regarding TCE's failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW-GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OPA, as well as 
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011, 
you sent a-letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OP A and TCE. Each of these actions 

---'-"-'---'- · eonst-imtes='a"-!ifeacli=-oy=-'FeEuftli€-eQ:iJ.frdentla:l'iif'l\greemeiii::=-Tll:FDI'A-req1.ures iliat- - . . 
TCEceaseand desist from furthefbreaclim1oillieCotill.C!eiitfalifY Agi:eement and refram 
from any further discussions with the Government of Ontario or others on matters that are 
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that 
the OPA reserves all of its rights and remedies against TCE respecting the actions 
referred to above. . . . •:·,;,. 

LEGAL_l:20472672.5 
osler.com 

'·•:' ,.-_, 
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Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society of Upper Canada's Rules of Professional Conduct. 

Yours truly, 

Paul A. Ivanoff 
PI:es 

c: Colin Andersen, OPA 
JoAnne Butler, OPA 
Michael Killeavy, OPA 
Michael Lyle, OPA 
Rocco Sebastiana, Osler, Hoskin & Harcourt LLP 

LEGAL _I :20472672.5 



Aleksandar Kojic 

From: Michael Lyle 
Sent: April 25, 2011 10:40 AM 
To: 
Subject: 

Michael Killeavy . 
Re: TCE Matter- Letter Re: Bre<jch of the Confidentiality Agreement and MOU AND Next -· · 
Steps .... [Privileged and Confidential] · · · · 

He is actually early. Can you phone in now? 

From: Michael Killeavy 
Sent: Monday, April 25, 2011 08:51 AM 
To: Michael Lyle 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Understood. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Lyle 
Sent: Monday, April 25, 2011 08:50AM 
To: Michael Killeavy 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

969-6035. I cannot guarantee that Colin will be precisely on time. 

-IVfichael Lyle . ··. . . n n . 

Genera! .Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
12.0 .Adelaide Street West, Suite 1600 
Tor6nto; ontario, M5H n1 ·. ·. · 
Dirllct:iaf6c969=6635'' · .. 
Fax: 416.969.6383 
'Email: michaeLiyle@powerauthority.on.ca 

1 
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This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain infonnation that Is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e·mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 

_and delete this e·mail message ---------

From: Michael Killeavy 
Sent: April25, 2011 8:50AM 
To: Michael Lyle 
Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

I'm off today. I can dial in, though. I don't have my telephone directory handy- what's your office telephone number 
please? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Michael Lyle 
Sent: Monday, April 25, 2011 08:48 AM 
To: Michael Killeavy 
Subject: fiN: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Can you meet with Colin and I re this letter in my office at 11 this morning? 

Michael Lyle 
General Counsel and Vice President 
Legal, Aboriginal & Regulatory Affairs 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario, MSH 1T1 
Direct: 416-969-6035 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca 

This e·mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential 
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e·mail message or 
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately 

and delete this e-mail messc:~--- ·---·-·--···------··------------·--···-------------· 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: April 21, 2011 5:17 PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 

2 



Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
.and Confidential] 

Attached is the cfraft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 
. the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

EJ'·~-·~'~ 

From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthority.on.ca] 
Sent: Thursday, April 21, 201112:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach byTCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

--'=-We'plaJHO'Sentthegovernmiilk-Trrstfucterl counter-proposal to rtE today. We will not be engaging TCE in a parallel 
track o:f discussion on arbitration or rriealafioil uriHfwellearbackfromi'cE:an this counte-r-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
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Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

This e-mait message Is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi16gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utlliser ou 
dele divulguer sans autorisation. 

----·-·---· .. ·---·---*"'***-
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] 
April25, 2011 2:09 PM 

To: Michael Lyle; Michael Killeavy; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next 

· ·Steps .... [Privileged and Confidential] 
Attachments: Letter to Michael Barrack April25, 2011 20041578_1.pdf 

Attached is a copy of the letter sent this afternoon to counsel for TCE. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@asler.com 

Osier, Hoskin & Harcourt llP 
Box 50, 1 First Canadian Place 

E:]""""'=···~'~ 

From: Michael Lyle [mailto:Michaei.Lyle@powerauthority.on.ca] 
Sent: Thursday, April :21, 2011 5:23 PM 
To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Smith, Elliot 
Subject: Re: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's 
Office on their role going forward. 

From: Michael Killeavy 
Sent: Thursday, April 21, 2011 05:21 PM 
To: 'Pivanoff@osler.com' <Pivanoff@osler.com>; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com>; 'ESmith@osler.com' 

- <ESmith@osler.com>- ______ ._____ -- --- ·=-=='--=----'-= 
Subje.ct: .Re: ICE.Matter -.Letter Re: Breach of the Confidentiality Agreement and MOU-AND Next SteJ3s~-EPrivileged 
and Confidential] - · - -

I am fine with this. Susan and Mike are alright with it? 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director,··contract Management 
Ontario Power Authority: · 

120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 

1 



416-969-6288 (office) 

416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Thursday, April 21, 2011 05:16PM 
To: Michael Killeavy; Susan Kennedy; Michael Lyle 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... [Privileged 
and Confidential] 

Attached is the draft letter to TCE. Let us know if you are content with it and we'll send it out. We think that 

the sooner it goes out, the more impact it will have. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[]aria, Canada M5X 188 

---·------------·-------
From: Michael Killeavy [mailto:Michaei.Killeavy@powerauthoritv.on.ca] 
Sent: Thursday, April 21, 2011 12:12 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter- Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps .... 
Importance: High 

*** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

Rocco, Paul, and Elliot, 

We would like the attached letter revised as follows: 

1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel; 
2. Please include a request that TCE refrain from further discussing the matter between us with the government; 

and 
3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather 

that you convey these same sentiments to TCE's counsel during a telephone conversation. 

Please let me know if you have any comments of concerns with these changes. 

2 



We plan to sent the government-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel 
track of discussion on arbitration or mediation until we hear back frorn TCE on this counter-proposal. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

*"*****-..~·-·-----···**"**"'******"*** 
This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is -prohibited. 

Le contenu du present courriel est privilegh3, confldentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorisation. 

********-******"******"**-**"*************"'************"*******. 
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Toronto 

Montreal 

Ottawa 

Calgaty 

New York 

Osier, Hoskin & Harcourt LLP 
Box 50~ 1 First Canadian Place 
Toronto~ O;nta:rlo, Canada MSX 1B8 
416.362.2111 MAIN 
416.8G2.6666. FAC:sn.m.E 

April25, 2011 

SENT BY FACSJ:MIT,E 

OSLER 

. Paul A. Ivanoff 
Direct Dialo 416.862.4223 
pivanoff@osler.com 
Our Matter Numbero 1126205 

NFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Michael . B ack 
Thornton Gr ut innigan LLP 
Canadian Pa · Tower 

'on Centre 
Street West 

Suite 3200 Box 329 
N M5K1K7 

Dear Mr. Barrack: 

Southwest GTA Clean Energy Supply Contract (the "Contract'') between 
TransCanada Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") 
dated October 9, 2009 

We are in receipt of your letter datedApri119, 2011, which the OPA forwarded to us. 

The OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010 (the 
"Confidentiality Agreemenf'). We are writing to you at this time to advise you of our 
concerns regarding TCE' s failure to comply with its obligations under the Confidentiality 
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the 
Government of Ontario entitled "SW-GTA Update". Contained within this presentation 
were excerpts from confidential correspondence sent to TCE by the OP A, as well as 
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011, 
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which 
described confidential negotiations between the OPA and TCE. Each of these actions 
constitutes a breach by TCE of the Confi.dentiality_Agreement. The OPAreguires -tiwL··=c=-'-"'==--

__.:.__--".'-'-~--'I'CE=G<:lasHRa_cdes1st"fr6ni=tUrtl:i:erorei!ches of the Con±ideptiality Agreement and refrain-. 
from anyfurtherdiscll8sionsWiththeGoverimieJ:lf()fbntano or others on matters that are 
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that 
the OPA reserves all of its rights and remedies against TCE respecting the actions 
referred to above. 

LEGAL_1:20472672.S 
osier.com 
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Lastly, I would request that you direct any of your future correspondence to me, in 
accordance with the Law Society of Upper Canada's Rules of Professional Conduct. 

Yours truly, 

OAIG~NAL StGNED B't 
PAUlA. IVANOFF · 

Paul A. Ivanoff 
PI:es 

c: 

J 
Colin Andersen, OP A 
JoAnne Butler, OPA 
Michael Killeavy, OP A 
Michael Lyle, OPA 
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP 

LEGAL_l:20472672.S 



Aleksandar Kojic 

From:. 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Ivanoff, Paul [PivanpJf@pslflr . .com] 
April26, 201.1 7:44PM ..... 
Michael Lyle; JoAnne Butler; Michael Killeavy 
Sebastiane, Rocco; Smith, Elliot 
FW: TransCariada and Ontario Power Authority 
Letter toP. Ivanoff from M. Barrack dated April26, 2011.PDF 

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their 
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their 
analysis is based on the role of the Government of Ontario as the OPA's Representative, but it fails to take into 
consideration the fact that as the Government is the OP A's Representative (and not TCE's ), it is therefore the 
OPA's prerogative to disclose information to the Government, not TCE. The letter from TCE's counsel also 
makes reference to the OPA's October 7, 2010 letter and the MOU, neither of which have any bearing on the 
correct interpretation of the CA. 

In our discussions with TCE' s counsel, as requested, we raised the good faith negotiations issue in connection 
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on 
these discussions with the Province at the urging of "senior representatives of the OP A". He suggested that 
TCE does not view their discussions with the Province as an attempt to circumvent the terms of the MOU. 

It also appears from the letter that TCE wants to try to stop Osler from representing the OP A in any potential 
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest 
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE's counsel, we 
asked him what he is referring to when he claims Osler has a "conflict of interest" in representing the OP A. He 
said he didn't have any specifics regarding this and would ask his client. For your information, TCE is not a 
client of the firm, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE' s part and an attempt to frustrate the OP A. 

Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
. 416.862.6666 FACSIMILE - -- ivannff«ilosfeT.C-Cl- -- ---- ------

-osler, Ho-skin- & Harcourt LLP 
·Box 50,.1 First Canadian Place 

El""""""'""''~ 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tqf.ca] 
Sent: Tuesday, April 26, 2011 5:02 PM 
To: Ivanoff, Paul 

1 



Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharonlee 

liGF" :' · · ··' Thornton Grout Fi~nigan w 
· RES'fBUCTU~~SNGI+tmCAl!OM 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack I sgorgithuk@tgf.ca I Direct line: 416-304-1152 I Thornton Grout Finnigan llP I 
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto·Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-1616 I Fax: 416-304-1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission is subject to solicitor/client privilege and contains confidential information intended 
only for the person(s) named above. Any other distribution, copying or disclosure Is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy. 

*******""""**"'***-"~***""'***"------

This e-mail message is privileged, confidential and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privil6gle, confidentiel et 
soumis a des droits d'auteur. II est lnterdit de l'utiliser ou 
de le divulguer sans autorisatian. 

*******************-··-· --**********"**"** ___ _ 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCTURING '~" LJllG.A.TION 

April26, 2011 

WITHOUT PREJUDICE 

VIA FACSIMILE 

Paul A. Ivanoff 
Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario 
M5X 1B8 

Dear Mr. Ivanoff: 

ca~adfan Pacific Tower 
T?.f.(j~~8~o~~-i.~i~·n Centre 
1 D9~~eUi~_Qto_n Street West 
Suife"3200, P.O. Box 329 
TorOntu, oN Canada MSK 1K7 
T A16.304.1616 F416.304.1313 

"MiChael.E. Bariack 
T: 416:304-1109 
E: mbilriac;k@tg±:ca 
File No. 1435-001 

Re: Southwest GTA Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 
2009. 

We are in receipt of your letter of April25, 2011. 

The Confidenti!!lity Agreement dated October 8, 2010 does not prevent .TCE from 
communicating with the Government of Ontario. A review of the Confidentiality Agreement, 
the relevant legislation, and the actions of the parties all support an intention that the 
Government of Ontario would have full access to all relevant information. The definition of 
"Confidential Information" included in that Agreement means "all information that has been 
identified as confidential and which is disclosed by the Disclosing Party and its Representatives 
to the Receiving Party and its Representatives ... " As you are aware, the Government of 
Ontario is a Representative of the OP A. This provision is consistent with subsection 25.26 of the 
Electricity Act, 1998 which provides, "The OPA shall submit to the Minister such reports and 
information as the Minister may require from time to time." 

You are also aware that the genesis of this entire matter is the armouncement by the Minister of 
Energy that the Province would not be proceeding with the construction of the Oakville 

----~·~-~eeneriifulg"Station: ··:A-scMr.-Aiidersen;=ehieFExeeutive=GffieeFef'EWA~ete=te=-'FGE-in=hls·=· -'=--'--"""""--'-"'-' 

letterofOctoller _7; 20 I O;"As you are no <io11bt awar_e;Jb::e::.MW.ist!li 9i:Ikrr~r~:to.Q~y-arm91.Jn<;ed· 
that your Oakville gas plant will not proceed. This im.nouncement is supported by the OPA's 
plarming analysis of the current circumstances in the southwest GTA. The OP A will not proceed 

. with the Contract. .. " 

In subsequent discussions between senior representatives of the OP A and TCE, the senior 
officials of OPA have directly and forcefully urged representatives of TCE to deal directly with 
the Government of Ontario in order to resolve the issue of the entitlement ofTCE to "reasonable 

· tg'f.ca 
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Thornton Grout Finnigan LLP 

damages from the OPA, including the anticipated value of the Contract." In both the written and 
oral communication, the OP A has taken the position that the mechanism of settlement would 
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU 
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as 
partial compensation for the termination of the Contract will be implemented by the OP A «upon 
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998 
(Ontario)." 

While there exists no legal impediment to TCE sharing information with the Government of 
Ontario, no "Confidential Information" as defined in the Confidentiality Agreement is identified 
in your letter. 

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the 
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether 
there is a mutually beneficial solution to the entire matter or significant steps which can be taken 
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by. OPA by 
sharing information which the Govermnent of Ontario has a right to obtain. 

With respect to the matter of representation, we have been informed by TCE that Osler is subject 
to a conflict of interest with respect to its representation of the OPA in any litigation or dispute 
resolution process which may ensue. TCE is not willing to waive that conflict. 

We would be willing to discuss all of these .matters with you in order that the dispute resolution 
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it. 

Yours very truly, 

.~hornton Grout Finnrn LLP 

'-tt$cW._()ljL_ 
Michael E. Barrack 
MEB/slg 

tgf.ca 



Aleksandar Kojic 

From: 
Sent: 

Michael Killeavy 
Apri126, 2011 7:47 PM 

To: 
Cc: 
Subject: 

'Pivanoff@osler.com'; Michael Lyle; JoAnne Butler 
'RSebastiano@osler.com'; 'ESm_ith@osler.com' 
Re: TransCanada and Ontario Power Authority 

Thank you. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.ki!leaw@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.coml 
Sent: Tuesday, April 26, 2011 07:43 PM 
To: Michael Lyle; JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: FW: TransCanada and Ontario Power Authority 

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their 
disclosure of confidential information. Not surprisingly, TCE denies. that they have breached the CA. Their 
analysis is based on the role of the Government of Ontario as the OP A's Representative, but it fails to take into 
consideration the fact that as the Government is the OP A's Representative (and not TCE' s ), it is therefore the 
OPA's prerogative to disclose information to the Government, not TCE. The letter from TCE's counsel also 
makes reference to the OPA's October 7, 2010 letter and the MOU, neither of which have any bearing on the 
correct interpretation of the CA. · 

In our discussions with TCE' s counsel, as requested, we raised the good faith negotiations issue in connection 
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on 
.these discussions with the Province at the urging of ''senior representatives of.the-Q...EA".clie.cSUgge.s_troc.tha"'-"-"'-----'--'­
TCKdoesnoLviewtheirdiscussions ¥lith the Province as anattempt~to circurnv!nt=th,ete.r:o:~:nf!h~:%9U· ... 

It also appears from the letter that TCE wants to try to stop Osler from representing tb,e OPA in anypoteptial 
·litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest 
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE's counsei, we 
asked.him what he is referring to when he claims Osler has a "conflict ofintenist'' mrepresentingthe OP A. He 
said he didn't have any specifics regarding this and would ask his client. For your information, TCE is not a 
client of the finn, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE's part and an attempt to frustrate the OPA. 

1 



Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place EJ-'""" ·~ ·~ 
From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.caJ 
Sent: Tuesday, April 26, 2011 5:02 PM 
To: Ivanoff, Paul 
Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharonlee 

. TGF r==~~~nnigan UP 

Sharon lee Gorglchuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca 1' Direct Line: 416·304-1l5Z I Thornton Grout Finnigan LLP I 
Suite 3200, canacilan PacifiC Tower, 100 WellingtOn Street West~ P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-1616 1 Fax: 416·304-1313 I www.tgf.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission Is subject to solicitor/client privilege and contains confidential information intended 
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office Immediately by calling (416) 304·1616, and delete this email without forwarding it or making a copy. 

****-********'******'***-**'**"""***************'*****"'**"'*** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidential et 
soumis a des droits d'auteur. II est interdit de l'util!ser ou 
dele divulguer sans autorisation. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael Lyle 
April 26, 2011 7:49 PM 
JoAnne Butler 
Michael Killeavy 

Subject: Fw:. TransCanada and Ontario Power Authority 
Attachments: Letter toP. Ivanoff from M. Barrack dated April 26, 2011.PDF 

I suggest that we bring this to ETM tomorrow. 

From: Ivanoff, Paul [mailto:Pivanoff@osler.comJ 
Sent: Tuesday, April 26, 2011 07:43 PM 
To: Michael Lyle; JoAnne Butler; Michael Killeavy 
Cc: Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: FW: TransCanada and Ontario Power Authority 

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their 
disclosure ofconfidential information. Not surprisingly, TCE denies that they have breached the CA. Their 
analysis is based on the role.ofthe Government of Ontario as the OPA's Representative, but it fails to take into 
consideration the fact that as the Government is the OPA's Representative (and not TCE's), it is therefore the 
OP A's prerogative to disclose information to the Government, not TCE. The letter from TCE' s counsel also 
makes reference to the OPA's October7, 2010 letter imd the MOU, neither of which have any bearing on the 
correct interpretation of the CA. 

In our discussions with TCE's counsel, as requested, we raised the good faith negotiations issue in connection 
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on 
these discussions with the Province at the urging of"senior representatives of the OPA". He suggested that 
TCE does not view their discussions with the Province as an attempt to circumvent the terms of the MOU. 

It also appears from the letter that TCE wants to try to stop Osler from representing the OP A in any potential · 
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest 
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE' s counsel, we 
asked him what he is referring to when he claims Osler has a "conflict of interest" in representing the OP A. He 
said he didn't have any specifics regarding this and would ask his client. For your information, TCE is not a 
client of the firm, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE' s pact and an attempt to frustrate the OP A. 

[] 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
oivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 188 
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---------------------------· 
From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca] 
Sent: Tuesday, April 26, 2011 5:02 PM 
To: Ivanoff, Paul 
Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence of to day's date from Michael Barrack. 

Regards, 
Sharonlee 

llGF. . • · Thornton Grout Finnig,;m LLI' 
RliSIRUmeHG + t.J'TIG.\TICitf. 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack I sgorgichuk@tef.ca I Direct line: 416-304-1152 I Thornton Grout Finnigan LLP I 
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 I 416-
304-1616 I Fax: 416-304-1313 I www.tgl.ca 

PRIVILEGED & CONFIDENTIAL- This electronic transmission Is subject to solicitor/client privilege and contains confidential informa.tion intended 
only for the person{s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy. 

***********-******"**-**********--*"*"'******"* 

Thfs e-mafl message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privi\9gi8, confidential et 
soUmiS a des droits d'auteur. II eSt interdit de l'utiliser au 
de le divulguer sans autortsation. 
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TGF 
Thorn~on Grout Finnigan LLP 
RESTRUCTURING + UYJGATION 

April26, 2011 

WITHOUT PREJ1JDICE 

VIA FACSIMILE 

Paul A. Ivanoff 
Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario 
M5XlB8 

Dear. Mr. Ivanoff: 

Canadi;~n Pacific Tower 
!~~~tp~,oO~inion Centre 
100 Wellington Street West 
suite 32olf P.il_Bqx 329 
Toronto, ON CaOada M5K 1K7 
T .416.304.1616 ~416.304.1313 

Michael E. Barrack 
T: 416-304-llli9 
E: mbarrack@tgf.ca 
FileNo.l435·001 

Re: Southwest GTA Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OP A") dated October 9, 
2009. 

We are in receipt of your letter of April25, 2011. 

The Confidentiality Agreement dated October 8, 2010 does not prevent .TCE from 
communicating with the Government of Ontario. A review of the Confidentiality Agreement, 
the relevant legislation, and the actions of the parties all support an intention that the 
Government of Ontario would have full access to all relevant information. The definition of 
"Confidential Information" included in tbat Agreement means "all information that has been 
identified as confidential and which is disclosed by the Disclosing Party and its Representatives 
to the Receiving Party and its Representatives ... " As you are aware, the Government of 
Ontario is a Representative of the OP A. This provision is consistent with subsection 25.26 of the 
Electricity Act, 1998 which provides, "The OP A shall submit to the Minister such reports and 
information as the Minister may require from time to time." 

You are also aware that the genesis of this entire matter is the announcement by the Minister of 
Energy that the Province would not be proceeding with the construction of the Oakville 

~==------_---~-G~· <>net:a.ting.::S.tation=-As.cMr.=Andersen,=cChief-=Executi:ve-cG:ffi:ser---ef-cGPATWr0te-'to"-'FGE-=i-ft=msc=· ~--=-==----'­
letter-of October-'7,-2010,-"As you -are no doubtaware,-!ll_e Minister oJ.Eil~l'gy iQQ<tY":!lrnlOl.IUGW-· 
thafyour Oroilfegas plant mil not"proceed. --This- announcement is supported by the OPA's 
planning analysis of the current circumstances in the southwest GTA. The OPA will not proceed 
with the Contract ... " 

In subsequent discussions between senior representatives of the OP A and TCE, the senior 
officials of OPA have directly and forcefully urged representatives of TCE to deal directly with 
the Government of Ontario in order to resolve the issue of the entitlement of TCE to "reasonable 

tgf.ca 
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damages from the OPA, including the anticipated value of the Contract" In both the written and 
oral communication, the OP A has taken the position that the mechanism of settlement would 
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU 
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as 
partial compensation for the termination of the Contract will be implemented by the OPA "upon 
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998 
(Ontario)." 

While there exists no legal impediment to TCE sharing information with the Government of 
Ontario, no "Confidential Information" as defined in the Confidentiality Agreement is identified 
in your letter. 

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the 
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether 
there is a mutually beneficial solution to the entire matter or significant steps which can be taken 
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by OP A by 
sharing information which the Government of Ontario has a right to obtain. 

With respect to the matter of representation, we have been informed by TCE that Osler is subject 
to a conflict of interest with respect to its representation of the OP A in any litigation or dispute 
resolution process which may ensue. TCE is not willing to waive that conflict. 

We would be willing to discuss all of these matters with you in order that the dispute resolution 
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it. 

Yours very truly, 

~bornton Grout FinniJ.an LLP 

\_i tJCJJ_{{P.ljL. 

Michael E. Barrack 
MEB/slg 

tgf.ca 



Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

JoAnne Butler 
April26, 2011 8:25 PM 
Michael Lyle 
Michael Killeavy 

Subject: Re: TransCanada and Ontario Power Authority 

Sure ... 

JCB 

From: Michael Lyle 
Sent: Tuesday, April 26, 2011 07:48 PM 
To: JoAnne Butler 
Cc: Michael Killeavy 
Subject: Fw: TransCanada and Ontario Power Authority 

I suggest that we bring this to ETM tomorrow. 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Tuesday, April 26, 2011 07:43 PM 
To: Michael Lyle; JoAnne Butler; Michael Killeavy 
Cc: Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: FW: TransCanada and Ontario Power Authority 

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their 
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their 
analysis is based on the role of the Govermnent of Ontario as the OPA's Representative, but it fails to take into 
consideration the fact that as the Government is the OPA's Representative (and not TCE's), it is therefore the 
OPA's prerogative to disclose information to the Govermnent, not TCE. The letter from TCE's counsel also 
makes reference to the OPA's October 7, 2010 letter and the MOU, neither of which have any bearing on the 
correct interpretation of the CA. 

In our discussions with TCE's counsel, as requested, we raised the good faith negotiations issue in connection 
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on 
these discussions with the Province at the urging of "senior representatives of the OP A": He suggested that 
TCE does not view their discussions with the Province as· an attempt to circumvent the terms of the MOU. 

HH It<[JsO appearsfr()ill th~jetter that TCE wants to try to stopDsler from representing the Ol'A inany-potential---
~hgahon or arbrt:rfitiQI!· 'I'll~YhltV~ _a!leg~d (wifuoJJj:_proYiding anyBpeci:fics)cthat Osler has a conflict-ofinter~st 

thatTCE Is not willing to waive as it relates to litigation dl: arbitration; Wheii we spoke to TCE, s coillisel, we 
asked him what he is referring to when he claims Osler has a "conflict of interest" in representing the OP A. He 
said he didn't have any specifics regarding this and would ask his client. For your information,_ TCE is not a 
client of the firm, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE' s part and an attempt to frustrate the OP A. 

Regards, 

1 



D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
EJario, Canada MSX 168 

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca] 
Sent: Tuesday, April 26, 2011 5:02 PM 
To: Ivanoff, Paul 
Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharon lee 

llGF .. ···. . ·· Thornton Grout Finnigan UP 
RESmU~+unCATJott , 

Sharonlee Gorgichuk I Assistant to Michael E. Barrack I sgorgichuk@tgf.ca I Direct Line: 416~304-1152 I Thornton Grout Finnigan LLP I 
Suite·gzt)o, Canadian Pac:ifiC Tower, 100 wellington Street WeSt, P.O. Box 329, Toronto-Dominion Centre, Toronto, Of1tario MSK 1K7 I 416-
304-i6i6 '1 Fax: 416:304-1~113 I ~.t.f.ca . ' . · · · · ··· · · · · · .·. · · · · 

PRIVILEGED & CONFIDENTIAL- This electronic transmission ls subject to solicitor/client privilege and contains confidential information intended 
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy. 

*"'************"'*-**·---···-*******'****************** 

This e-mail message is privneged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidential et 
soumis a des droits d'auteur. \1 est interdit de l'utiliser ou 
de le divulgue:r sans autorisatlon. 

******************************""****"'"'"'********"'**-*******-
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Aleksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
Apri126, 2011 8:49 PM 
Deborah Langelaan 

Subject: Fw: TransCanada and Ontario Power Authority 
Attachments: Letter to P. Ivanoff from M. Barrack dated Apri126, 2011.PDF 

We can discuss this tomorrow. I spoke with Paul and Rocco this evening and can fill you in tomorrow .. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Tuesday, April 26, 2011 07:43 PM 
To: Michael Lyle; JoAnne Butler; Michael Killeavy 
Cc: Sebastiane, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: FW: TransCanada and Ontario Power Authority 

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their 
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their 
analysis is based on the role of the Government of Ontario as the OPA's Representative, but itfails to take into 
consideration the fact that as the Government is the OPA's Representative (and not TCE's), it is therefore the 
OPA's prerogative to disclose information to the Government, not TCE. The letter from TCE's counsel also 
makes reference to the OPA's October?, 2010 letter and the MOU, neither of which have any bearing on the 
correct interpretation of the CA. 

In our discussions with TCE's counsel, as requested, we raised the good faith negotiations issue in connection 
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on 
these discussions with the ProVince at the urging of"senior representatives of the OPA". He suggested that 
TCE does not view their discussions with the l'rovince as an attempt to circumvent -tlle_ccrerms_uf.theMOll.~-c_-'-"--'"--"---'-'--' 

It also appears from the letter tliafTCEw!!Ili:s to try to stop Osler fromrepresei:itirlg the OPAill anypoteiitia.J. 
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest 
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE' s couii.sel, we 
asked him what he is referring to when he claims Osler has a "conflict of interest" in representing the OP A. He 
said he didn't have any specifics regarding this and would ask his client. For your information, TCE is not a 
client of the firm, and therefore Osler does not have a conflict in representing the OP A in this dispute, 
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on 
TCE's part and an attempt to frustrate the OPA. 

1 



Regards, 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

[J"·~-~'M 

----------···-·--·-------------·-----·· 
From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca] 
Sent: Tuesday, April 2.6, 2.011 5:02. PM 
To: Ivanoff, Paul 
Cc: Michael Barrack 
Subject: TransCanada and Ontario Power Authority 

Please see attached correspondence oftoday's date from Michael Barrack. 

Regards, 
Sharonlee 

liGF. ·. ···. Thornton Grout Finnigan Ll.P 
· R~C+tifiG.\"fiOtt 

Sharonlee Gorgichuk I Assistant to Michael E: Barrack I sgorgichuk@tef.ca 1 Direct Line: 416-304-1152 1 Thornton Grout Fl~nigan LLP I 
Suite 3200, ~nadian Pacific'Tower, 10'0 W~Uhi~ori Street WE!st, P.o: BOx 329, Toronto-Dominion Centre, ·TorOnto, orltarfo MSK 1K7 j' 416-
304-1616 1 Fax: 416·304-1313 1 www:t!!f.ca · · · 

PRIVILEGED & CONFIDENTIAL- This electronic transmission Is subject to solicitor/client privilege and contains confidential information intended 
only for the person(s) named above. Any other distribution, copYing or disclosure is strictly prohibited. If you have received this email in error, 

please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy. 

A i k*okUk okl kAkU 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited . 

.Le contenu du present courriel est privi/8gi6, confidentiel et 
Soumis fl des drolts d'auteur. II est interdit de l'utiliser ou 
de le divulguer sans autorlsation. 

l ........ --.. --.............. *****'"**"'"******"******-*****"** 
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TGF 
Thornton Grout Finnigan LLP 
RESTRUCTU~ING 1- UTIGATION 

April 26, 2011 

WITHOUT PREJUDICE 

VIA FACSIMILE 

Paul A. Ivanoff 
Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario 
M5XlB8 

Dear Mr. Ivanoff: 

Cana.~i<!'! ~c.ific Tower 
Tori:inlo·Dominion Centre 
ibOWelun~tO-n sti-eet West 
Suite~32Dt(·P.O. Box329 
Toronto; ON .'canada MsK 1K7 
T 416.304.1616 F416.304.1313 

Michael E. Bariack 
T: 416;304-1109 
E: ·mbarrack@tgf.ca 
FileNo.·l4M'001· 

Re: Southwest GTA Energy Supply Contract (the "Contract") between TransCanada 
Energy Ltd. ("TCE") and Ontario Power Authority (the "OPA") dated October 9, 
2009. 

We are in receipt of your letter of April25, 2011. 

The Confidentiality Agreement dated October 8, 2010 does not prevent TCE from 
communicating with the Government of Ontario. A review of the Confidentiality Agreement, 
the relevant legislation, and the actions of the parties all support an intention that the 
Government of Ontario would have full access to all relevant information. The definition of 
"Confidential Information" included in that Agreement means "all information that has been 
identified as confidential and which is disclosed by the Disclosing Party and its Representatives 
to the Receiving Party and its Representatives ... " As you are aware, the Government of 
Ontario is a Representative of the OPA. This provision is consistent with subsection 25.26 of the 
Electricity Act, 1998 which provides, "The OP A shall submit to the Minister such reports and 
information as the Minister may require from time to time." 

You are also aware that the genesis of this entire matter is the announcement by the Minister of 
Energy that the Province would not be proceeding with the co.nstrue<tion _oLthe Oakville 

------ ·aeneratiiig""StaliOii:---As Mi:. An.aerseD.;" Cfiief"Executtve Officer ofQP4.'1'11!Qlil_:tQTCEinJJis 
'letter ofOctooen;:zora; ''.Asyouare no -doubt aware,:the MiniSter ofEnergy today-announced -
that your Oakville gas plant will not proceed. This announcement is supported by the OPA's 
planning analysis of the current circumstances in the southwest GTA. The OPA will not proceed 
with the Contract. .. " 

In subsequent discussions between senior representatives of the OPA and TCE, the senior 
officials of OP A have directly and forcefully urged representatives of TCE to deal directly with 
the Government of Ontario in order to resolve the issue of the entitlement of TCE to "reasonable 

tgf.ca 
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Thornton Grout ~innigan L.LP 

damages from the OP A, including the anticipated value of the Contract." In both the written and 
oral communication, the OP A has taken the position that the mechanism of settlement would 
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU 
dated December 21, 2010 contemplates that the cooperative solution proposed in the·MOU as 
partial compensation for the termination of the Contract will be implemented by the OP A "upon 
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998 
(Ontario)." 

While there exists no legal impediment to TCE sharing information with the Government of 
Ontario, no "Confidential Information" as defined in the Confidentiality Agreement is identified 
in your letter. 

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the 
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether 
there is a mutually beneficial solution to the entire matter or significant steps which can be taken 
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by OP A by 
sharing information which the Government of Ontario has a right to obtain. 

With respect to the matter of representation, we have been informed by TCE that Osler is subject 
to a conflict of interest with respect to its representation of the OP A in any litigation or dispute 
resolution process which may ensue. TCE is not willing to waive that conflict. 

We would be willing to discuss all of these matters with you in order that the dispute resolution 
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it. 

Yours very truly, 

-~horn ton Grou:IFinni an LLP 

\.--f./ K/1,1 II 
t ~~ -

Michael E. Barrack 
MEB/slg 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
Apri127,2011 6:59PM 
Sebastiane, Rocco; pivahoff@i:isler.com; Smith, Elliot 
FW:TCE 

Importance: High 

Please see Mike's email message below. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (Gel!) 
Michael.killeavy@powerauthority.on.ca 

-----Original Message----­
From: Michael Lyle 
Sent: Wed 27-Apr-11 6:04 PM 
To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; 
Brett Baker 
Cc: Susan Kennedy 
Subject: TCE 

CONFIDENTIAL: SOLICITOR/CLIENT PRIVILEGE 

PREPARED IN CONTEMPLATION OF LITIGATION 

I just received word from Ministry Legal that they are expecting to receive the notice of 
proceedings against the Crown very shortly. This is consistent with the parallel streams that 
their counsel has suggested. As we have speculated before, the three tracks may be: 

2. Enter into discussions with OPA about the terms of reference of an arbitration 

3. Seek to continue settlement negotiations with OPA - OPA latest counter offer to 
serve as basis for settlement negotiations. 

Michael Lyle 
General Counsel and Vice President 
Legal,. Aboriginal & Regulatory Affairs 
Ontario Power Authority 

1 



12a Adelaide street West, Suite 16aa 
Toronto, Ontario, MSH lTl 
Direct: 416-969-6a35 
Fax: 416.969.6383 
Email: michael.lyle@powerauthority.on.ca <mailto:michael.lyle@powerauthority.on.ca> 

This e-mail message and any files transmitted with it are intended only for the named 
recipient(s) above and may contain information that is privileged, confidential and/or exempt 
from disclosure under applicable law. If you are not the intended recipient(s), any 
dissemination, distribution or copying of this e-mail message or any files transmitted ·with 
it is strictly prohibited. If you have received this message in error, or are not the named 
recipient(s), please notify the sender immediately and delete this e-mail message 
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Aleksandar Kojic 

From: 
sent: 

Smith, Elliot [ESmith@osler.com] 
Apri128, 2011 1:40 PM 

To: Michael Killeavy 
Cc: 
Subject: 

Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
RE: TCE Matter - NeXt Steps .... 

Michael, I've prepared a draft of this memo which we're reviewing internally. We'll get it out to you as soon 
as possible, hopefully by tomorrow. 

Elliot 

D 
Elliot Smith 
Associate 

416.862.6435 DIRECT 
416.862.6666 FACSIMILE 
esmith@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
[jario, Canada M5X 188 

From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthority.on.ca] 
Sent: Wednesday, April27, 2011 7:02PM 
To: Smith, Elliot 
Cc: Sebastiane, Rocco; Ivanoff, Paul; Susan Kennedy 
Subject: TCE Matter - Next Steps .... 
Importance: High 

Elliot, 

Have you been able to work much on the memo about the assignment of the MPS agreements? We may need to start 
thinking about options as events unfold. 

]hanks, 
--:rvfrchael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Maoagement 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1 Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michae!.killeavv@powerauthority.on.ca 

1 



--.. ------**********"'*-*********** 

This e~mai\ message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidential et 
soumis a des droits d'auteur. II est interdit de l'utiliser ou 
dele divu\guer sans autorisation. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 

Michael. Killeavy 
Apri128, 2011 5:00 PM 
Susari Kennedy . · · 
Michael Lyle; Kristin Jenkins 

Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

*** PRIVILIEDGED.AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

Correct. Our response back went from our counsel to their counsel and address the Confidentiality Agreement issues 
we identified. 

There was a telephone call from our counsel to their counsel were our counsel raised the issue of the TCE not 
negotiating in good faith. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969"6288 
416-520-9788 (CELL) 
41fi-967-1947 (FAX) 

. From: Susan Kennedy 
Sent: April 28, 2011 4:46 PM 
To: Michael Killeavy 
Cc: Michael Lyle; Kristin Jenkins 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Privileged and Confidential !In Contemplation of Litigation) 

MK, 

Please see below. 

susan H. Kenneay 
Director, Corporate/Commercial Law Group 

From: Kristin Jenkins 
.Sent: April 28, 2011 4:43 PM 
To:. Susan Kennedy 
Subject: RE: TransCanada Energy Limited v. Her Majesty in right of Ontario 

Did we respond to the April19, beyond the letter about violating the confidentiality agreement. 

1 



From: Susan Kennedy 
Sent: April 28, 2011 4:36 PM 
To: Colin Andersenj JoAnne Butlerj Kristin Jenkinsj Brett Baker 
Cc: Michael Lylej Michael Killeavy 
Subject: FW: TransCanada Energy Limited v. Her Majesty in right of Ontario 

They've been served, so to speak. 

Susan H. Kennedy 
Director, Corporate/Commercial Law Group 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Ronak Mozayyan 
Apri129, 201112:43 PM 
Deborah Langelaan; Michael Killeavy 
Worst-Case Scenario 

I tried to include all scenarios using the Baseline NRR tab as I wasn't sure of the other parameters to be included. Also, I 

may be wrong, but when I ran .through the counter- counter offer numbers and got an NRR of $14,919/MW Month 
versus the $14,922/MW Month. 

Scenario 1 Scenario 2 

CAPEX Spend: $475,000,000 $475,000,000 

Plant Capacity (MW) 500 481 

Fixed O&M $5,500,000 $5,500,000 

GD&M $10,000,000 $10,000,000 

TCE Cost of Capital 5.25% 5.25% 

NRR $14,744 $15,326 

OGS Sunk Cost Adder $406 $422 
Total NRR (with OGS Sunk 
Cost) $15,149 $15,748 

Target OGS NPV $240,000,000 $240,000,000 

XNPV for K-W Peaking Plant $240,000,000 $240,000,000 

Target IRR 9% 9% 

XIRR 9.77% 9.77% 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1Tl 
T: 416.969.6057 
F: 416.967.1947 

1 

Scenario 3 Scenario 4 

$475,000,000 $475,000,000 

500 481 

$29,000,000 $29,000,000 

$0 $0 

5.25% 5.25% 

$18,082 $18,797 

$406 $422 

$18,488 $19,218 

$240,000,000 $240,000,000 

$240,000,000 $240,000,000 

9% 9% 

9.89% 9.89% 



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Michael Killeavy 
April 29, 2011 12:45 PM 
Ronak Mozayyan; Deborah Langelaan 
Re: Worst-Case Scenario 

Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal. 
That's why there is an anomaly. we· can discuss this when I return from lunch. Sorry for the confusion. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12.0 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Friday, April 29, 201112:42 PM 
To: Deborah Langelaan; Michael Killeavy 
Subject: Worst-Case Scenario 

I tried to include all scenarios using the Baseline NRR tab as I wasn't sure of the other parameters to be included. Also, I 
may be wrong, but when I ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month 
versus the $14,922/MW Month. 

Scenario 1 Scenario 2 Scenario 3 Scenario 4 

CAP EX Spend: $475,000,000 $475,000,000 $475,000,000 $475,000,000 

Plant Capacity {MW) 500 481 500 481 

FixedO&M $5,500,000 $5,500,000 $29,000,000 $29,000,000 

GD&M $10,000,000 $10,000,000 $0 $0 

TCE Cost of Capita I 5.25% 5.25% 5.25% 5.25% 

NRR $14,744 $15,326 $18,082 $18,797 
... . - ------- - - ----------- ----------

\YGS"SUili<COSfAclaer $406 . ---,422 -

~()6 
- . $4'2-:f- ----------

:rofal-1\lRR{witlioGS sunk . 
I····· 

Cost) $15,149 $15,748 $18,488 $19,218 

Target OGS NPV $240,000,000 $240,000,000 $240,000,000 $240,000,000 

XNPV for K-W Peaking Plant $240,000,000 $240,000,000 $240,000,000 $240,000,000 

Target IRR 9% 9% 9% 9% 

XIRR 9.77% 9.77% 9.89% 9.89% 

Ronak Mozayyan 

1 



Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1 T1 
T: 416.969.6057 
F: 416.967.1947 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

As requested: 

Ronak Mo4ayyan . 
April 29, 2011 1 :27 PM 
Michael Killeavy; Deborah Langelaan 
RE: Worst-Case Scenario 

·Government-Instructed 
Litigation - Worst Case 

2nd Counter Proposal 

CAP EX Spend: 

Plant Capacity (MW) 

Fixed O&M 

GD&M 

TCE Cost of Capital 
NRR 

OGS Sunk Cost Adder 
Total NRR (with OGS Sunk 
Cost) 

Target OGS NPV 

XNPV for K-W Peaking Plant 
Target IRR 

XIRR 

From: Michael Killeavy 
Sent: Friday, April 29, 2011 12:45 PM 
To: Ronak Mozayyan; Deborah Langelaan 
Subject: Re: Worst-Case Scenario 

$475,000,000 $475,000,000 

481 481 

$5,500,000 $5,500,000 

$10,000,000 $10,000,000 

5.25% 5.25% 

$14,500 $15,326 

$422 $422 

$14,922 $15,748 

$200,130,253 $240,000,000 

$200,130,253 $240,000,000 

9% 9% 

9.10% 9.77% 

Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal. 
That's why there is an anomaly. We can discuss this when I return from lunch. Sorry for the confusion. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 

~__c-c:J-1:z.20cAdalaid~t~est,=-Suitec-16()()1-=--cc---=-cc'-"'-"'--'--­

Toronto,-Ontario, ·MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@oowerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Friday, April 29, 201112:42 PM 
To: Deborah Langelaan; Michael Killeavy 

1 



Subject: Worst-Case Scenario 

I tried to include all scenarios using the Baseline NRR tab as I wasn't sure of the other parameters to be included. Also, I 

may be wrong, but when I ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month 

versus the $14,922/MW Month. 

Scenario 1 Scenario 2 

CAP EX Spend: $475,000,000 $475,000,000 

Plant Capacity [MW) 500 481 

FixedO&M $5,500,000 $5,500,000 

GD&M $10,000,000 $10,000,000 

TCE Cost of Capital 5.25% 5.25% 

NRR $14,744 $15,326 

OGS Sunk Cost Adder $406 $422 
Total NRR [with OGS Sunk 
Cost) $15,149 $15,748 

Target OGS NPV $240,000,000 $240,000,000 

XNPV for K-W Peaking Plant $240,000,000 $240,000,000 

Target IRR 9% 9% 

XIRR 9.77% 9.77% 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1Tl 
T: 416.969.6057 
F: 416.967.1947 

2 

Scenario 3 Scenario 4 

$475,000,000 $475,000,000 

500 481 

$29,000,000 $29,000,000 

$0 $0 

5.25% 5.25% 

$18,082 $18,797 

$406 $422 

$18,488 $19,218 

$240,000,000 $240,000,000 

$240,000,000 $240,000,000 

9% 9% 

9.89% 9.89% 

,-. 



Aleksandar Kojic 

From: 
sent: 
To: 
Subject: 

This is good. Thanks. 

Michael Killeavy 
April29, 2011 1:38 PM 
Ronak Mozayyan; Deborah Langelaan 
RE: Worst-Case Scenario 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1500 
Toronto, Ontario 
M5H 1T1 
416-959-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Ronak Mozayyan 
Sent: April 29, 2011 1:27 PM 
To: Michael Killeavyi Deborah Langelaan 
Subject: RE: Worst-Case Scenario 

As requested: 

Government-Instructed 
Litigation - Worst Case 

2nd Counter Proposal 

CAP EX Spend: 

Plant Capacity (MW) 

Fixed O&M 
GD&M 

TCE Cost of Capital 

NRR 

OGS Sunk Cost Adder 
Total NRR (with OGS Sunk 

----- -----
~ -eostJ ~~ 

--- ---- ------- ------

--------- ~ ~ - --- ---

Target OGS NPV 

XNPV for K-W Peaking Plant 

TargetJRR 

XIRR 

From: Michael Killeavy 
Sent: Friday, April 29, 201112:45 PM 
To: Ronak Mozayyani Deborah Langelaan 
Subject: Re: Worst-Case Scenario 

$475,000,000 $475,000,000 

481 481 

$5,500,000 $5,500,000 

$10,000,000 $10,000,000 

5.25% 5.25% 

$14,500 $15,326 

$422 $422 

--- --------- -- --------- ------------ -

~~ ;>'-'t,-gE::: - $15,748 
----------------

$200,130,253 ~ $240,000,000 

$200,130,253 $240,000,000 

9% 9% 

9.10% . . . 9.77% 

1 

---------- - ~ -------

-~ 

·.: 

. ' ' 
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Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal. 
That's why there is an anomaly. We can discuss this when I return from lunch. Sorry for the confusion. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

------··----
From: Ronak Mozayyan 
Sent: Friday, April 29, 201112:42 PM 
To: Deborah Langelaan; Michael Killeavy 
Subject: Worst-Case Scenario 

----·----------·-···-

I tried to include all scenarios using the Baseline NRR tab as I wasn't sure of the other parameters to be included. Also, I 
may be wrong, but when I ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month 
versus the $14,922/MW Month. 

Scenario 1 Scenario 2 

CAPEX Spend: $475,000,000 $475,000,000 

Plant Capacity (MW) 500 481 

FixedO&M $5,500,000 $5,500,000 

GD&M $10,000,000 $10,000,000 

TCE Cost of capital 5.25% 5.25% 

NRR $14,744 $15,326 

OGS Sunk Cost Adder $406 $422 
Total NRR (with OGS Sunk 
Cost) $15,149 $15,748 

Target OGS NPV $240,000,000 $240,000,000 

XNPV for K-W Peaking Plant $240,000,000 $240,000,000 

Target IRR 9% 9% 

XIRR 9.77% 9.77% 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

2 

Scenario 3 Scenario 4 

$475,000,000 $475,000,000 

500 481 

$29,000,000 $29,000,000 

$0 $0 

5.25% 5.25% 

$18,082 $18,797 

$406 $422 

$18,488 $19,218 

$240,000,000 $240,000,000 

$240,000,000 $240,000,000 

9% 9% 

9.89% 9.89% 



Aleksandar Kojic 

From· · · 
sent:.·· 
To: 
Subject: 

. Michael Killeavy . . . . . . 
Aprfl29, 2Q111 :40 PM 
JoAnrie Butler 
FW: Worst-Case Scenario 

Ronak did a model run for the absolute worst case- if we had to increase the settlement proposal to the exact same 
value as the worst case in litigation- the NRR is increased by about $800/MW-month. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH lTl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Ronak Mozayyan 
Sent: Apri129, 20111:27 PM 
To: Michael Killeavy; Deborah Langelaan 
Subject: RE: Worst-Case Scenario 

As requested: 

Government-Instructed 
2nd Counter Proposal 

CAP EX Spend: $475,000,000 

Plant Capacity (MW) 481 

Fixed O&M $5,500,000 

GD&M $10,000,000 

TCE Cost of Capital 5.25% 

NRR $14,500 

OGS Sunk Cost Adder $422 
5otalcNRR-(withcOGScSunk.--· - -- - - --

-Cost) - ---- $14;922 
- ----- ---

Target OGS NPV $200,130,253 

XNPVfor K-W Peaking Plant $200,130,253 

Target IRR 9% 

XIRR 9.10% 

From: Michael Killeavy 
Sent: Friday, April 29, 201112:45 PM 

Litigation -Worst Case 

$475,000,000 

481 

$5,500,000 

$10,000,000 

5.25% 

$15;326 

$422 
- .. ---. . ~-

··$15;748" -

$240,000,000 

$240,000,000 

9% 

9.77% 
r.· ,-.-.;:. -

1 
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To: Ronak Mozayyan; Deborah Langelaan 
Subject: Re: Worst-Case Scenario 

Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal. 
That's why there is an anomaly. We can discuss this when I return from lunch. Sorry for the confusion. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 {office) 
416-969-6071 {fax) 
416-520-9788 {cell) 
Michael.killeaw@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Friday, April 29, 201112:42 PM 
To: Deborah Langelaan; Michael Killeavy 
Subject: Worst-Case Scenario 

------------------··------·---

I tried to include all scenarios using the Baseline NRR tab as I wasn't sure of the other parameters to be included. Also, I 
may be wrong, but when I ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month 
versus the $14,922/MW Month. 

Scenario 1 Scenario 2 

CAP EX Spend: $475,000,000 $475,000,000 

Plant Capacity (MW) 500 481 

FixedO&M $5,500,000 $5,500,000 

GD&M $10,000,000 $10,000,000 

TCE Cost of Capital 5.25% 5.25% 

NRR $14,744 $15,326 

OGS Sunk Cost Adder $406 $422 
Total NRR {with OGS Sunk 
Cost) $15,149 $15,748 

Target OGS NPV $240,000,000 $240,000,000 

XNPV for K-W Peaking Plant $240,000,000 $240,000,000 

Target IRR 9% 9% 

XIRR 9.77% 9.77% 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON M5H 1T1 
T: 416.969.6057 
F: 416.967.1947 

2 

Scenario 3 Scenario 4 

$475,000,000 $475,000,000 

500 481 

$29,000,000 $29,000,000 

$0 $0 

5.25% 5.25% 

$18,082 $18,797 

$406 $422 

$18,488 $19,218 

$240,000,000 $240,000,000 

$240,000,000 $240,000,000 

9% 9% 

9.89% 9.89% 



Aleksandar Kojic 

From: 
Sent: 

·To:. -
Subject: 

Ok ... good to- know ... 

JCB 

JoAnne C. Butler 

JoAnne E!utler 
April 29, 2011 1 :42 PM 
Michael Killeavy 
RE: Worst-Case Scenario 

Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario MSH 1T1 

416-969-6005 Tel. 
416-969-6071 Fax, 
joanne.butler@powerauthoritv.on.ca 

From: Michael Killeavy 
Sent: Viernes, 29 de Abril de 2011 01:40 p.m. 
To: JoAnne Butler 
Subject: FW: Worst-Case Scenario 

Ronak did a model run for the absolute worst case- if we had to increase the settlement proposal to the exact same 
value as the worst case in litigation- the NRR is increased by about $800/MW-month. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Ronak Mozayyan 
Sent: April 29, 20111:27 PM 
To: Michael Killeavy; Deborah Langelaan 
Subject: RE: Worst-Case Scenario 

··--····-: .. 

As requested: 

GovernmenHnstrlicted 
2nd Counter Proposal 

J CAP EX Spend: $475,000,000 

'·'· ,.,_; 

. · . ·,-· ' " ,~ ... 
.. 

Litigation- Worst case • 
'· • ! • :·:.: ." ' 

$475,000,000 

1 



Plant Capacity (MW) 

FixedO&M 

GD&M 

TCE Cost of Capital 

NRR 

OGS Sunk Cost Adder 
Total NRR (with OGS Sunk 
Cost) 

Target OGS NPV 

XNPV for K-W Peaking Plant 

Target IRR 

XIRR 

-------·------
From: Michael Killeavy 
Sent: Friday, April 29, 201112:45 PM 
To: Ronak Mozayyan; Deborah Langelaan 
Subject: Re: Worst-Case Scenario 

481 

$5,500,000 

$10,000,000 

5.25% 

$14,500 

$422 

$14,922 

$200,130,253 

$200,130,253 

9% 

9.10% 

481 

$5,500,000 

$10,000,000 

5.25% 

$15,326 

$422 

$15,748 

$240,000,000 

$240,000,000 

9% 

9.77% 

Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal. 
That's why there is an anomaly. We can discuss this when I return from lunch. Sorry for the confusion. 

Michael Killeavy, LL.B., MBA, P .Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthority.on.ca 

From: Ronak Mozayyan 
Sent: Friday, April 29, 201112:42 PM 
To: Deborah Langelaan; Michael Killeavy 
Subject: Worst-Case Scenario 

I tried to include all scenarios using the Baseline NRR tab as I wasn't sure of the other parameters to be included. Also, I 
may be wrong, but when I ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month 
versus the $14,922/MW Month. 

Scenario 1 Scenario 2 Scenario 3 Scenario 4 

CAPEX Spend: $475,000,000 $475,000,000 $475,000,000 $475,000,000 

Plant Capacity (MW) 500 481 500 481 

FixedO&M $5,500,000 $5,500,000 $29,000,000 $29,000,000 

GD&M $10,000,000 $10,000,000 $0 $0 

TCE Cost of Capital 5.25% 5.25% 5.25% 5.25% 

2 



NRR $14,744 $15,326 

OGS Sunk Cost Adder $406 $422 
Total NRR (with OGS Sunk 
Cost) $15,149 $15,748 

Target OGS NPV $240,000,000 $240,000,000. 

XNPV for K-W Peaking Plant $240,000,000 $240,000,000 

Target IRR 9% 9% 

XIRR 9.77% 9.77% 

Ronak Mozayyan 
Business Analyst Contract Management, Electricity Resources 
Ontario Power Authority 
120 Adelaide St. W. Suite 1600 
Toronto, ON MSH 1T1 
T: 416.969.6057 
F: 416.967.1947 

3 

$18,082 $18,797 

$406 $422 

$18,488 $19,218 

$240,000,000 $240,000,000 

$240,000,000 $240,000,000 

9% 9% 

9.89% 9.89% 



Aleksandar Kojic 

From: 
sent: 

JoAnne Butler 
April:Z9, 20112:10 PM 
Brett Baker; Colin Andersen To: 

.Cc:. 
Supject: 

Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
RE:TCE 

Let's meet internally first. .. I am ready whenever everyone else is ... 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
loanne.buUer@oawerauthoritv.on.ca 

From: Brett Baker 
Sent: Viernes, 29 de Abril de 2011 02:03 p.m .. 
To: Colin Andersen 
Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy 
Subject: TCE 

Hi Colin, 

The rejection has come ... Michael Lis suggesting a short meeting later this afternoon to discuss ... might you be 
available to participate? Also, you will note, I have copied folks here, but wonder about broader distribution to the 
DMO, MO, other? Your thoughts? 

B. 
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Aleksandar Kojic 

Michael Killeavy 
April29, 2011 2:12PM 

·From: 
s·ent:· 
To: 
Cc: 

'Sebastiana, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot' 
Deborah Langelaan 

Subject: FW:TCE 
Attachments: 20110429125827.pdf 

FYI ..• 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Brett Baker 
Sent: April 29, 2011 2:03 PM 
To: Colin Andersen 
Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; susan Kennedy 
Subject: TCE 

Hi Colin, 

The rejection has come ... Michael Lis suggesting a short meeting later this afternoon to discuss ... might you be 
available to participate? Also, you will note, I have copied folks here, but wonder about broader distribution to the 

DMO, MO, other? Your thoughts? 

B. 

1 



Apri129, 2011 

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE 

Mr. Colin Andersen 
ChiefExecutive Officer 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, ON MSH I Tl 

Dear Colin, 

TransCanada 
In business to deliver 

TransCanada Corporation 
450- 1 Street, SW 
Calgary, AB T2P 5H1. 

tel 403.920.2122 
fax 403.920.2410 
email alex_pourbaix@transcanada.com 
web www.transcanada.com 

Alex Pourbalx, 
President, Energy & Oil Pipelines 

Thank you forygw.r~vW(!fl P.¥f>J?Q.~:!l{>fi\:pP12I, 20ll (tge "Offer"). Although I appreciate the modest 
improvements fi-llll;lj'Q1Jf,QPgi'llll ggp<;>$~ of March 28 , this second proposal still falls significantly short of 
providing valu~ to 1'ran.sC!l)ll!da fpr the ~ancellation of the SW-GTA CBS contract (the "Oakville Contract"). 
In fact, our analysis indicates that the economic return of the ·offer is approximately 5.3% ( unlevered after­
tax). ·In order for the Cambridge contract to be acceptable to TransCanada as a standalone project, without 
recovery of any damages as a result of the cancellation of the Oakville Contract, it must provide a minimum 
after-tax unlevered economic return of 9% (equivalent to the Oakville Contract). 

As we have both acknowledged, time is cjliickl,y ~g ou:t 011; t:rylngJp f'ln,i !l.l1 <~.cceptable c<ln:l,IJl~rC:!aJ 
·;;o1iitioD: totliis iSSiiethatWptild itvoid ail:exp¢31~ivelftig~ti.onfqr 01-itll!!on\t!'payers. ItwgUl<J..be l!¢:g.rfunate 
if tjle ~a.fej)ayers are exposed to'.s(grunc:a.otlyhigh~r,4~i!ges fu. r~~tion to .fu:e lytiwgJlisQj, ttJJ;~ii):~§, l?-!'c!~r~4 fQr 
the OakV:illej:>ioject iii llie event we a.re il:ilablito'agteeun reasonable commerdal.terms forthe c.opstr.uction 
'or the ~briqg~f~qiJit:y. I am proviifufgthls fe~cibaGk for your u~e should yo;; declde t~ respond With. 'an 
offer that would allow this project to procee4. 

In order to assist you in understanding our concerns, we have taken the liberty of identifying for the OPA a 
number of issues that arise from our review of the Offer. These issues can be grouped into two broad 
categories: Terms and Conditions Issue; an4, Value Issues. 

Terms and Conditions Issues 

___c==-'-'--"----"··cc· .PermitS anuA]>pioVals-=-t!re-dJfl!i:_p_ro_yi'aO$ ~q~-11-.e-\X>-.. 1'-er-y Diii)r-m:.-n:h-~-itttrerelian !Ssue1milertliP:-::.c-=-----"-­
P!anning-:A.,:t\!P.9.fll:tt!l;er~p1'6'litl.esj:b:,;.ttlJ..<:;OP§~;gu.)iJ:n<>J.tl!~l11,i:n:§otCdn~t9:fc>!<:.~mll.j~gK!!~~c>c!.et~d.1"ith. a 
Planning Act issue ].mless.th~:ypa.}' l't.ans<:;~P:~4!! a ~e1Jl1.ination payme:qt including Ol!lcv:ilie pr,oject sun.J< · , 
c~sts, replac~m~t projeCt sl)p]( costs and the an\icipaFec! yalue of the Oakville Gontract (note this ~s a,n OPA 
option.)~ Given the fun<j.amental increase in permittiiig xisk intro4uced by the cancellation of the:QakvilJe 
prefect, we require the following amendments: . . . . . 

• The prqtection must apply to any and all pennits; . 
. • ·· 'This mU:st be a TrahsGanaM optio'n;notaiiOPA option; 



·····-····-···--·-·· 

Ontario Power Authority 
Attn: Colin Auderson 
April29, 2011 
Page2 

• It must be clear that sunk costs include the gas turbines; and 
• It must repay TransCanada for its actual project sunk costs for both the Oakville project (not subject 

to a cap) and the replacement project and gives TransCanada a legal.right to the termination 
payment rather than .an undertaking to negotiate the payment in good faith. 

There are a number of terms and conditions in the Offer that are not aligned with the Mitsubishi gas turbines 
to be used in the Cambridge project. The appropriate parameters were included in TransCanada's proposal 
and must be adopted in any agreement between us. These include: 

1. Schedule A- Section II (c) - The maximum Season 3 Contract Capacity of 480 MW as 
outlined in the Offer is higher than can be achieved with these gas turbines which is 42 7MW. 

2. Schedule B -Annual Average Contract Capacity of 481 MW is higher than can be achieved 
with these gas turbines which is 4SOMW. 

3. Schedule B- Operating Parameters- Start-Up Gas, Start-Up Maintenance Costs, and O&M 
Costs in Schedule B of the Offer have been set at figures that are inconsistent with the 
Mitsubishi turbines which were ordered for the Oakville project. 

Capital Cost Adjustment Methodology- The mechanism outlined in the Offer requires a true-up of costs 
based on actual costs to. construct the facility and provides the OPA significant latitude in approving or 
disproving costs post expenditure. Amore reasonable and equitable mechanism is contained in the 
TransCanada proposal which had the OPA and TransCanada agreeing to reasonable capital expenditures 
prior to executing the CES contract for the Cambridge project. 

Capacity Check Test- The Offer requires that Ramp Rates be subject to verification as part of the Capacity 
Check Test. Introducing new requirements, never seen before in a CBS contract is counterproductive to the 
goal of reaching a mutually acceptable agreement. 

Value Issues 

'su'nk Costs- TransCa!iada's audited and reasonable sunk costs associated with the development of the 
Oakville project must be explicitly recognized in the repayment mechanism of the contract at an appropriate 
amortization rate or paid to TransCanada as an upfront payment. Our sunk costs include the carrying cost 
associated with the gas turbines which increase every month and therefore the amount cannot be capped as 
proposed by the OP A. 

Capital Cost Adjustment Mechanism- The Target Capital Cost identified in the Offer is significantly below 
(-$ 65 million) TransCanada's best estimate for construction of this plant and the "sharing" mechanism 
proposed in that offer is one-sided. TransCanada's original proposal contained our reasonable capital 
estimate, and offered an equitable sharing mechanism with the OPA as the beneficiary of any capital 
reduction while incenting TransCanada to deliver a project at a reduced cost. 

TransCanada also tabled several value propositions in its proposal that we feel were beneficial to both sides. 
These included an extension of the contract to 30 years, increasing the Indexing Factor to SOo/o, and 
modifying the Capacity Check Test. I would encourage the OPA to adopt some or all of these as tools for 
reaching a mutually agreeable deal. These tools offer a reduction in the NRR payment while at the same time 
allowing TransCanada an acceptable value for the Oakville contract. 

TransCanada has consistently defmed our expectations of the financial value we are seeking in this 
replacement project settlement. This has been Shared with you and your team since late last year when we 



Ontario Power Authority 
Attn: _Cqlin Anderson 
Aprll29, 2011 
Page3 

sent our cash flow model of the Oakville plant to you. I would therefore urge you to table the value that you 
are prepared to incorporate into the Cambridge contract. Trans Canada needs to understand the OP ~ s view 
on the value contained in the Offer to develop the Cambridge facility. This can be easily, and quickly 
accomplished by the OP A advising Trans Canada of the OPA' s view of the NPV (at a 5.25% discount rate) 
and the projected after-tax unlevered IRR of the cash flows associated with the current OPA offer. 
Alternatively, the OPA could send TransCanada its economic model for review. If our respective value 
expectations can be aligned, or at least understood, I believe we could more quickly understand whether an 
agreement can be reached. 

I look forward to your response. 

Sincerely, 

Alex Pourbaix 
President, Energy & Oil Pipelines 



Irene Mauricette 

From: 
Sent: 

To: 

Cc:. 

Subject: 

Linda Lee [linda_lee@transcanada.com] 

April29, 201112:28PM 

Colin Andersen 

Irene Mauricette 

Response to OPA Letter of April21, 2011 

Attachments: LelOPA.Colin Anderson_Apr 29.pdf 

Mr. Anderson, 

Attached is a letter from Alex Pourbaix. Please note that the original is being sent by regular 
post. 

Thank you. 

Sincerely, 

Linda Lee 

Linda Lee 
ExeOJtive Assistant 
TransCanada 
450 • 1 Street, SW 
Calgary, AB T2P SH1 
Ph: (403) 920-2106 
Fx: (403) 920-2410 

This electronic message and any attached documents are intended only for the named addressee 
(s). This communication from TransCanadamay contain information that is privileged, 
confidential or otherwise protected from disclosure and it must not be disclosed, copied, 
forwarded or distributed without authorization. If you have received this message in error, please 
notify the sender immediately and delete the original message. Thank yon. 

29/04/2011 

Page 1 ofl 



Aleksandar Kojic 

From: 
Sent: 

Sebastiana, Rocco [RSebastiano@osler.com] 
April29, 20114:19 PM 

To: Michael Killeavy 
Cc: Ivanoff, Paul 
Subject: Re: TCE Matter .... 

Nothing susp2c2ous about it. They are sticking with their offer and have not made any 
material concessions. Why should they? Their tactic is working and we're negotiating with 
ourselves without them having to make any concessions. 

Regards, Rocco 

Original Message 
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Friday, April 29, 2011 03:29 PM 
To: Sebastiana, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: JoAnne Butler <joanne.butler@powerauthority.on.ca>; Deborah Langelaan 
<Deborah.Langelaan@powerauthority.on.ca>; Ronak Mozayyan 
<Ronak.Mozayyan@powerauthority.on.ca>; Susan Kennedy <Susan.Kennedy@powerauthority.on.ca> 
Subject: TCE Matter .... 

We've decided not to meet today. Could everyone please read the letter I forwarded and be 
prepared to discuss it Monday afternoon. We likely will need to ask some clarifying 
questions - this looks suspiciously like TCE's original proposal to settle. 

Thanks, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. west, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

This e-mail message is privileged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de 1' utiliser au de le divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 
To: 
cc: 
Subject: 

Michael Killeavy 
April 29, 2011 4:23 PM 
'Sebastiane, Rocco' 
'Ivanoff, Paul' 
RE: TCE Matter .... 

OK, but what do you really think? :-) 

This is so messed up. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, .Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 (FAX) 

-----Original Message-----
From: Sebastiane, Rocco [mailto:RSebastiano@osler.com] 
Sent: April 29, 2011 4:19 PM 
To: Michael Killeavy 
Cc: Ivanoff, Paul 
Subject: Re: TCE Matter 

Nothing suspicious about it. They are sticking with their offer and have not made any 
material concessions. Why should they? Their tactic is working and we're negotiating with 
ourselves without them having to make any concessions. 

Regards, Rocco 

Original Message 
From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca] 
Sent: Friday, April 29, 2011 03:29 PM 
To: Sebastiane, Rocco; Ivanoff, Paul; Smith, Elliot 
Cc: JoAnne Butler <joanne.butler@powerauthority.on.ca>; Deborah Langelaan 
-<Detiorah. Lange_laao@powerau:ttLotit)L;;_on.eea>_;-'-'-RonakJ!lo.z_a¥¥an 
~Ronak.Mozay.van@powel"author:'i ty .on .ca>;- Susan Kennedy -<Susan.Kennedy@powerauthori ty .on. ca> 
Subject: TCE Matter . . . . - - - - - --

We've decided not to meet today. Could everyone ·please read the letter I forwarded and be 
prepared to discuss it Monday afternoon. We likely will need to ask some clarifying 
questions - this looks suspiciously like TCE's original proposal to settle. 

Thanks, 
Michael 

1 



Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16ee 
Toronto, Ontario, MSH lTl 
416-969-6288 (office) 
416-969-6e71 (fax) 
416-52e-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

******************************************************************** 

This e-mail message is privil~ged, confidential and subject to copyright. Any unauthorized 
use or disclosure is prohibited. 

Le contenu du present courriel est privilegie, confidentiel et soumis a des droits d'auteur. 
Il est interdit de l'utiliser ou dele divulguer sans autorisation. 

******************************************************************** 
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Aleksandar Kojic 

From: 
Sent: 

Ivanoff, Paul [Pivanoff@osler.com] · 
April 29, 2011 4:54 PM 

To: 
Cc: 

JoAnne Butler; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Sebastiana, Rocco; Smith, Elliot 

Subject: OPA-TCE 

I received a call this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he has served a notice 
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a 
dispute resolution mechanism; and, that he is thinking about a private arbitration process that would involve the OPA, 
TCE and the Crown. The reference to a private arbitration process is an interesting development from the TCE side. He 
said that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the 
Osler "conflict" issue will no longer be pursued by TCE, and that TCE wants to keep the arbitration/litigation process . 
moving forward in parallel with the OPNTCE negotiations. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
EJarto, Canada MSX 188 

This e-mail message is privileged, confidenUal and subject to 
copyright Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiSgh§, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 

__ <;le_le: divutQ_lJ_er sans _autpris_ati.?n· 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Thanks Paul. 

Michael Killeavy 
April 29, 2011 4:57 PM 
'Pivanoff@osler.com' 
Re: OPA- TCE 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Plvanoff@osler.com] 
Sent: Friday, April 29, 2011 04:53 PM 
To: JoAnne Butler; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Cc: Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: OPA - TCE 

I received· a call this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he has served a notice 
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a 
dispute resolution mechanism; and, that he is thinking about a private arbitration process that would involve the OPA, 
TCE and the Crown. The reference to a private arbitration process is an interesting development from the TCE side. He 
said that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the 
Osier "conflict" issue will no longer be pursued by TCE, and that TCE wants to keep the arbitration/litigation process 
moving forward in parallel with the OPA/TCE negotiations. 

Regards, 
Paul 

D~~·--· 
--_Paul Ivanoff 

Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osfer.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
Toronto, Ontario, Canada M5X 1 88 
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This e-mail message is privileged, confidential and subject to 
copyriQht Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est prlvi19gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*"""*"""******"*******'****~U~·~·--··-·irl<*********"**~* 
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Aleksandar Kojic 

From: 
Sent: 

JoAnne Buller 
April29, 2011 5:10PM 

Ta: 
Cc: 

'Pivanoff@osler.com'; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
'rsebastiano@osler.com'; 'ESmith@osler.com' 

Subject: Re: OPA-TCE 

Very interesting .. .! continue to believe that arbitration is in the best interests of all of us, now and in the future: We 
already have many long terms relationships with TCE and jamming us will not make us very happy. 

JCB 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Friday, April 29, 2011 04:53 PM 

·To: JoAnne Butler; Michael Lyle; Michael Killeavy; Susan Kennedy; Deborah Langelaan 
Cc: Sebastiana, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com> 
Subject: OPA - ~CE 

I received a call this afternoon from TCE's counsel, Michael Barrack. He wanted us to know that he has served a notice 
on the Crown; that he would like to get together with counsel for the Crown and the OPA at some point to discuss a 
dispute resolution mechanism; and, that he is thinking about a private arbitration process that would involve the OPA, 
TCE and the Crown. The reference to a private arbitration process is an interesting development from the TCE side. He 
said that he is considering this as he knows that a private process may be preferable to the Crown. He also said that the 
Osler "conflict" issue will no longer be pursued byTCE, and thatTCE wants to keep the arbitration/litigation process 
moving forward in parallel with the OPA/TCE negotiations. 

Regards, 
Paul 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanaff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 

--s··~·~· _,. 
*************************"'**********************"******************* 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est priviiE!gie, confidential et 
soumis a des droits d'auteur. II est interdit de J'utifiser au 
d~ le divulguer sans autorisation. 

1 



Aleksandar Kojic 

From: 
se·nt: 

Michael Killeavy 
May 1, 20114:52PM 

To: Sebastiane, Rocco; pivanoff@oslef.com; Smith, Elliot; Susan Kennedy 
· JoP,nne Butler; Deborah Langelaan; Ronak Mozayyan 
. TCE Matter.- Documented NRR Analysis Model .... 

Cc: 
Subject: 
Attachments: OPA-TCE Settlement Negotiations - NRR Analysis Model 1 May 2011.xls 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I have embedded comments in cells throughout the NRR model to make it a bit easier to use. I 
also removed a lot of stuff that isn't being used at all now (it had been previously). I 
have colour-coded the inputs - all yellow highlighted cells in the various worksheets in the 
attached workbook are inputs into the model. Derived and calculated values are highlighted 
·in green. 

I tried protecting the worksheets cells, but since the macro changes the cells when it runs, 
I really can't lock the cells - if I can figure a way around this problem I will update the 
workbook and resend later. I can hide the calculation cells to protect them and get the 
macros to run, but you don't get to see the effect of the changes except for the changed NRR 
value. I'm not sure there's a lot of value in doing this, but I'm open to comments from the 
user group. So for now, just only make changes to the input (yellow) cells. 

Thanks, 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

1 
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Calculation of TCE Cost of Capital *** PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION *** 

TCE Cost of Equity -~11 Proportion of Equity in the Capital Structure ~~~-
TCE Cost of Debt ~~li§iJ Proportion of Debt in the Capital Structure -
TCE Weighted Average Cost of Capital 

-"'"~~..,...-~JO>~"l0,;~*"'0fl~~~.A!f'=~""":"'~ifotf~&":.":~;~;t~ 
~NOtef§AJ/:m.ol/e!.flhputJs.~a_r;efirJJ-¥e1Jb.w.tte1/s..-~~ifi{f~'£iil~*'~ 



OGS Sunk Cost Analysis ***PRIVILEGED AND CONFIDENTIAL- PREPAR.ED IN .CONTEMPLATION OF LITIGATION *** 

OGS Sunk Costs 

TCE Borrowing Cost 

After-tax Cost of Borrowing 

Contract Term 

Amortization bf OGS Sunk Costs 

NRR Sunk Cost Adder 

rfl_li~flfkafilfHiftlltF~a&Tf~/Mftl*fllfi:iilt~~fflliiJfi¥) 
Based on Average YTM of LT Debt 

!allocation per MW-month 
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Target Costing Allocation of Actual CAPEX ***PRIVILEGED AND CONFIDENTIAL~ PREPARED IN CONTEMPLATION OF LITIGATION*** 

Target CAPEX = $475,000,000 Wo~!~~~~3t~i:~4§ 

CAPEX Sharing: 

OPA 

TCE 

FINAL CAP EX_= 
Overrun (Underrun) = 
OPAShare 
TCEShare 
Adjusted CAPEX = 

Initial NRR 
Final NRR 

ADJUSTED CAPEX 
$412,500,000 
$425,000,000 
$437,500,000 
$450,000,000 
$462,500,000 
$475,000,000 
$487,500,000 
$500,000,000 
$512,500,000 

$14,500 

$14,000 

$13,500 

$13,000 

$413 
$425 
$438 
$450 
$463 
$475 
$488 
$500 
$513 

Overrun Underrun 

~E""""·"""""' ~~Yli~lf:E';{.;;::i·-5~ 

frare:et CAPEX + OPA Share 

FINALNRR FITTED LINE 
$13,971 $13,971 
$14,161 $14,161 
$14,351 $14,351 
$14,541 $14,541 
$14,732 $14,732 
$14,922 $14,922 
$15,112 $15,112 
$15,302. $15,302 
$15,492 $15,492 

0.0000152133 
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Aleksandar Kojic 

From: 
. Sent:· 
To: 

Michael Killeavy 
May 1, 2011 6:19 PM 
Amir Shalaby; JoAnne Butler 

Subject: Re: TCE Matter- Review of TCE 29 April2011 Response to OPA Letter of 21 April 2011 .... 

Thank you. 

I am not suggesting sharing modelling - just the NPV and our rationale for discounting - this 
does disclose a defence, though. I think we accept counsel's advice. 

I'm sure our model is close to their model absent the input assumptions - CAPEX, OPEX, etc. 
Our model is based on everything they've disclosed to us that we agree with and their unique 
firm-specific data, which has been disclosed, such as tax rate, composition of CAPEX for 
calculating CCA, CAPEX spend profile over time, etc. 

Michael Killeavy, LL.B., MBA,.P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide st. West, Suite 1600 
Toronto, Ontario, M5H 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 

Original MJ!Ssage ----­
From: Amir Sha1iiby ··· 
sent: sunday, May 01, 2011.06:.07 PM 
To: JoAnne Butler; Michael Killeavy 
Subject: Re: TCE Matter- Review of TCE 29.April 2011 Response·to OPA Letter of 21 April 2011 

Thanks. I am glad you are on our side. 
Excellent review. 
You suggest sharing our NPv modeling • Is this consistent with the legal/litigation approach 
? 

See you all tomorrow 

Original Message 
From: JoAnne Butler 
Sent: Sunday, May 01, 2011 05:18 PM 
To: Michael Killeavy; 'rsebastiano@osler.com' <rsebastiano@osler.com>; 'pivanoff@osler.com' 
<pivanoff@osler.com>; 'ESmith@osler.com' <ESmith@osler.com>; Susan Kennedy 
Cc: Deborah Langelaan; Ronak Mozayyan; Brett Baker; Michael Lyle; Amir Shalaby 
Subject: Re: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011 

Michael, 
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Thanks for spending your Sunday afternoon on this. Great observations and suggestions. I 
look forward to a good strategy session tomorrow at our three o'clock. 

JCB 

Original Message ----­
From: Michael Killeavy 
Sent: Sunday, May 01, 2011 04:08 PM 
To: Sebastiane, Rocco <RSebastiano@osler.com>; pivanoff@osler.com <pivanoff@osler.com>; 
Smith, Elliot <ESmith@osler.com>; Susan Kennedy 
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan 
Subject: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

I have reviewed the 29 April 2011 letter from TCE ("TCE letter"), which responds to our 
letter of 21 April 2011 ("OPA letter"). Here are some observations and suggestions: 

1. The TCE letter and it doesn't, in my opinion, propose any alternative or revised 
settlement terms. It merely reiterates that which we've all heard for the past several 
months. 

2. TCE has incorrectly characterized our letter of 21 April 2011 to have been a settlement 
"offer.u 

3. TCE wants the permitting and approval protection set out in the OPA letter be expanded for 
all permits and approvals. We had indicated that it would apply only to Planning Act 
approvals, i.e~, municipal approvals. Furthermore, we had indicated that we'd reserve the 
right to terminate the Replacement Contract if a permitting force majeure were to arise. TCE 
wants this right be mutual. Not surprisingly, TCE wants to fix the quantum of any such 
contract termination payment in the event of a force majeure, as opposed to a commitment to 
good faith negotiation of the quantum. It further clarifies that the termination payments 
for the MPS contracts need to be included in the OGS sunk costs. This will depend on the 
disposition of these contracts and to what extent TCE has mitigated its potential damages, so 
we need to be careful in considering inclusion of the MPS gas turbines in sunk costs. 

4. TCE claims that the contract capacities in the OPA letter are inconsistent with the MPS 
gas turbines. I suggest that we ought to have SMS Energy conduct yet another review of the 
MPS information in light of TCE's latest comments. We revised our AACC based on information 
TCE shared with the government. We have stated to TCE in the past that we are not 
particularlt wedded to any technical specifications in Schedule A, and that we are willing to 
discuss these. 

----'-···s.,:c:'fGE-"GR acf'aG"ter-i-zce-s"-~he=Gapic:taJ....:GG5t --Ad:j-u.s-tment-=Me-iohoGiebe§cy-~5-"Pf'El¥ibd<i.n-gc_tl'l.e.o:QP.A"'l-Jic:ti'l---·-~'--~-'" 
· "-s'ignifieant--1-at-i--tude 'in -apppoving ·or. disproving (sic) cosi:s ,-, ,~· ·•rcrn.not sure--that -thi-s -is 
correct. ~We -setout -In 5. 3 of Scneduie c fn-tne -OPA "letter wfiaCis- to l:le'inclu·aea :i.ri the 
Actual CAPEX. TCE claims that it is a "one-sided" mechanism, which it certainly is not, 
since TCE and the OPA share deviations from the target on a 50/50 basis. TCE's comments are 
not, however, an outright rejection of the target costing methodology. 

6. TCE has an issue with testing ramp rates and sees it as being counterproductive, but 
doesn't explain it's issue beyond that fact that it is a "new" requirement. TCE draws an 
analogy to the CES contract, which the Replacement Contract will not be based upon. Being 
able to ramp consistently is important for a peaking plant. 
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7. TCE indicates that the target CAPEX in the OPA letter is ~$65M less than its "best 
estimate" for the Replacement Plant. TCE has never clarified what the $42 M in CAPEX spend 
in 2009 and 2010 are for in its model. I had raised the issue at our last meeting with TCE 
and .the question was never answered . .The 2009/2010 CAPEX ·Spend amounts from TCE are very 
close to the estimated OGS surik costs of $37 M. If there is double counting in the· TCE model 
for OGS sunk costs, the difference if CAPEX is only about ~ $28M now. · 

8. With regard to the claimed sub-standard returns, us:j.ng the parameters in the OPA letter 
the IRR for the Replacement Project is 9.1%, and not 5.3%. Deb, Ronak and I will get 
together Monday morning and see if we can figure out what TCE is getting at here. 

9. TCE re-proposes a 30-year contract term and NRRIF (% of the NRR to index) of 50%. We had 
rejected both of these purported value propositions earlier. 

10. TCE claims to have provided a "cash flow model" to the OPA. It provided a project pro 
forma income statement for OGS in December 2010. There was no "model" in the sense that the 
inputs to the model and calculation of the derived values was not disclosed to the OPA. 

11.·TCE wants either the NPV we used in our analysis or for us to disclose our model to them. 
It might be time to tell them what NPV we used and why we used what we used. 

12. TCE continually seems to conflate the notion of OGS contract and OGS project in terms of 
its expectations for the financial value of the OGS contract. I think that we need to be 
careful that we separate the two. Our offering of foregone OGS profits is very near the full 
value of the profits under the OGS contract, i.e., excluding OGS residual value. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax). 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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Aleksandar Kojic 

From:· 
Sent: 

Michael Killeavy 
May 2, 2011 8:09 PM 

To: 
Cc: 
Subject: 

Sebastiane, Rocco; pivanoff@osler.com; Smith, Elliot; Susan Kennedy 
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle 
TCE Matter- Comparison Matrix of Settlement Proposals ... 

Attachments: TCE Matter- Comparison Matrix 2 May 2011.docx · 

Importance: High 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a preliminary draft of a matrix comparing the various settlement proposals made 
by the parties. You can see that the 29 April 2e11 TCE response to the 21 April 2e11 OPA 
letter, which outlines the government-instructed second counter-proposal, really does not 
constitute a separate, identifiable settlement proposal. 

Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
12e Adelaide st. West, Suite 16e0 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavy@powerauthority.on.ca 
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NRR 
Net Revenue 
Requirement 

Contract 
Capacity 
(Annual Averaoel 

Sunk Cost 
Treatment 

Gas/Electrical 
Interconnections 

TCE Proposal 
March 10, 2011 

$16,900/MW'.I'Iib~t~ 

' ,, 

ii 

SETTLEMENT PROPOSAL COMPARISON MATRIX 

OPA Counter­
Proposal 
March 28, 2011 

Government­
instructed Second 
Counter Proposal 
April21, 2011 

$12,500/MW-month \ $14,922/MW-month 

Amortize over 25 
years - no returns 

Amortize over 25 
years- no returns 

Payment in addition I Payment in addition to 
to the NRR the NRR 

Unknown 

Unknown 

Unknown 

to 

Co.mments 

NRR covers capital costs, financing working 
capital, returns, fixed monthly payment over life of 
contract. Energy paid on a deemed dispatch. 
basis, this plant will operate less than 10% of the 

in 
summer peaking 
ides additional 

on perMW 

$37mm currently being audited by Ministry of 
Finance for substantiation and reasonableness. 

Precedent- Portlands Energy Centre, Halton Hills, 
and NYR Peaking Plant. Paid on a cost recovery 
basis, i.e. no opportunity to charge an additional 
risk premium on top of active costs. TCE estimate 

20%. 
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Capital 
Expenditures 
(CAP EX) 

other 

TCE Proposal 
March 10, 2011 

$540mm 

SETTLEMENT flROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION 

OPA Counter­
Proposal 
March 28, 2011 

$400mm 

Government­
instructed Second 
Counter Proposal 
April21, 2011 

'' $475 mm 

if the 
Peaking Plant 

doesn't proceed 
because of permitting 

to 

Comments 

Our CAPEX based on independent review by our 
Technical Expert and published information on 
other similar generation facilities. We have 
increased it by $75mm; however, cannot really 

Thr:a.rAforA wP are 

In the Government-lnsrrucre 
permitting risk is entirely 
however, the promise of 
OGS lost profits would 

payment for (i) sunk I option is found. 
and (ii) financial 

value of the OGS 
contract. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Susan, 

Ivanoff, Paul [Pivanoff@osler.com] 
May 3, 2011 8:25AM 
Susan Kennedy 
Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiana, Rocco 
OPA- TCE [Privileged and Confidential] 
#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.DOC; 
WSComparison_#20420450v3_LEGAL_1_- v3 Common Interest Privilege Agreement, 
OPA-#20420450v4_LEGAL_1_- v4 Common Interest Privilege Agreement, OPA.pdf 

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OP A and Her 
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline 
highlighting the revisions. The main changes are as follows: 

- Aprillst has been inserted as the Effective Date. Note that paragraph #4 provides that: "To the extent that 
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties' 
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the 
Effective Date." 

- the definition of "Third Party" has been simplified. 

-the definition of"Party'' has been revised so as to remove the word "affiliates". 

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you 
hear back from counsel on that front. 

If you would like to discuss further, please give me a call. 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

************************** ..... *****"********************"************* 

This e-mail message is privileged, confidential and subject to 

1 



copyright. Any unauthorized use or disclosure is prohibited. 

Le cantenu du present couniel est privilegie, confidentiel et 
soumis a des droits d'auteur. II est interdit de \'utiliser au 
de le divulguer sans autorisation. 

*****"**-*******-*****-****************************-**-****** 
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COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

TIDS AGREEMENT is effective as of the 1st day of April, 2011 (the "Effective Date"). 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO"). 

RECITALS: 

A. 

G. 

E. 

The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

The OP A and Ontario have concluded that, in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues 
could arise with respect to which they have conunon interests and joint or compatible 
defences. · 

The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
research, and are of the opinion that it is in their best interest to exchange information, 
pool their individual work product and cooperate in a joint defence effort. 

-------
=G00peratiem fn such a jmnt defenee--effel't WlH neeessartfy mv0lve--the exehang&'-0f 

'c61ifioefii\REilifuimiii!ilii:ifs~waf=.rs-~illfuillmtiuii~w1i1.Qh'Js · oili~_fu,J_@ J)t',R/ffege'd"su~kii 
amongst others, solicitor/client cormnunication and/or conununications made and 
materials obtained or prepared in contemplation oflitigation. 

In light of their cormnon interest, and the fact that litigation by TCE against the OP A and 
Ontario is anticipated, OP A and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 

LEGAL_l:20420450.4 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defmed below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties 
agree as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings 
set forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out 
of, or in connection with the SWGTA Contract, and any and all arbitration, 
mediation, or litigation that arises out of any and all such claims. 

(b) "Effective Date" means the effective date as defined above. 

(c) "Parties" means the OP A and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counsel, agents, consultants and experts. 

(d) "Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA (or its employees, legal counse~ agents, consultants, experts or any 
other person or entity aCting on OPA's behalf) and Ontario (or its employees, 
legal counsel, agents, coqsultants, experts 0qmy other person .or entity acting on 
Ontario's behalf), includingbut not limited to: · · 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual surrunaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective wituesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) 

(vi) 

(vii) 

the sharing or exchange via any media, including but not limited to 
electronic media; 

theories, impressions, analyses, legal research, or legal opinions; 

communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and 

LEGAL _1 :20420450.4 
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(viii} any other material, communications and information which would 
otherwise be protected from disclosure to Third Parties. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not a Party. 
Third Party includes TCE, their employees, agents, counsel, subcontractors, 
consultants, experts, or any other person or entity acting on TCE's behalf. 

COMMON INTEREST OF THE PARTIES 

2. The Parties have a common, joint, and mutual interest in the defence of the Claims, wish 
to cooperate with each other in respect of the defence of the Claims, and due to the 
anticipated litigation with TCE, wish. to share between them Privileged Information 
without risk of prejudice to or of waiver in whole or in part of their respective privileges 
and rights to hold such Privileged Information protected from disclosure. 

3. The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

4. To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

5. The execution of this Agreement, the cooperation between the Parties in respect of the 
defences to the Claims and the exchange of Privileged Information under this Agreement, 
where the materials would otherwise be protected by law against disclosure by solicitor­
client (attorney client) privilege, litigation privilege, work product doctrine, without 
prejudice privilege, or any other applicable rule of privilege or confidentiality: 

(i) are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable 
privilege or other rule of protection from disclosure; and 

• 1""""'1 
~ (ii) will not be asserted at any time by either Party as a waiver of any such 

privilege or other rule of protection from disclosure. 
~-~-~~~~~~~-~-----~--~~-~····-~---~~~ 
.. __ _ · 6. - ·.-.. ·cJ:)i~clg_~ur~ofPJ:iviJ~g~<l:l!tf~!!l!~tiC>~~¥~e;.B:ec~i"Y!l!K·rartY~!iE::1'J:lirci.f;rrti~~~~iQl.oJ!Lth~c 

- ~ r:~o~i:~~:ec~n~;~~~~~ ~~~s:!!r:~~o~!~~~!~~!:t~i!ne~~~;s~~e::b!~~~i~~~; 
OQ law. If disclosure of any Privileged Information is sought from a Receiving Party in any 

arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
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Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its 
terms, unless both Parties consent in writing or unless compelled by order of a court or 
arbitral tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the 
Claims and their intention that no waiver of privilege shall result from their exchange of 
Privileged Information between them shall in no way be affected or deemed to be negated 
in whole or in part by the existence now or in the future of any adversity between the 
Parties relating to or arising out of the SWGTA Contract, whether in connection with the 
Claims or otherwise, and that any such adversity shall not affect this Agreement. 

COOPERATION 

10. The Parties shall cooperate in respect of the defence of the Claims, including providing 
access to information, materials and employees as. may be reasonably necessary from 
time to time, as the case may be, provided that each of the Parties reserves the right to 
determine what information will be shared and under what circumstances, and no 
obligation or duty to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It ·is .fue intent of the Parties· that this Agreement. shall remain in .effect -until final 
· resolutiop. of the Claims, either by litigation in 'a ~nal, non-appealable judgment or 
arbitral award or by a final negotiated settlemen~ whichever is !i1ter. · 

12. Notwithstanding the foregoing, any Party may withdraw froin this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

. ·'' '. 

13. Any withdrawal . from .this Agreement shall be prospective in effect only and the 
withdrawing Party and any Privileged Information made available by or to the other Party 
pripr to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to 
the Disclosing Party that it has done so. 
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WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including 
for certainty the Party's counsel's law firm and any partner or associate thereof) after a 
Party has withdrawn from this Agreement for any reason, including without limitation, 
due to any conflict of interest which arises or becomes known to the withdrawing Party 
after the Effective Date, adversity between the Parties or any other reason whatsoever 
based on this Agreement or the cooperation and disclosure of Privileged Information 
hereunder. - · 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OP A and Ontario, nor any solicitor-client 
relationship between counsel for Ontario and the OP A, as a result . of any 
communications, sharing of Privileged Iruormation, cooperation or any other action taken 
in furtherance of the Parties' common interests or under and in reliance upon this 
Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
innnediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

18. All notices and other communications between the Parties, unless otherwise specifically 
provided, shall be in writing and deemed to have been duly given when delivered in 
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as 
follows: 

To: Ontario Power Authority 

fa-=-·~-=lc=····=====_= .. =. = .•.. ~t~2tt~0e~~~~g~~. ~~a~~gi8~:~~;~:~~L~J~· .. -~~:~~;G~si&~u:~.;~:al~J:l~~~. ~$u~-ns-~e~l=====·-=·-=-·=--=--===========_=_=~-::--·=_-
Toronte;Ontatio 

_ 1-J M5H 1Tl 
0Q Tel. No.: (416) 969-6035 

Fax No.: (416) 967-1947 
E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 
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GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of 
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario 
with respect to any and all matters arising under tbis Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of 
the remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time wbile this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. Nothing contained in or done further to this Agreement shall be deemed either expressly 
or by implication to create a duty of loyalty between any counsel and anyone other than 
the client of that counsel. 

23. This Agreement contains the entire understanding of the Parties with respect to the 
subject matter hereof. There are no other oral understandings, terms, or conditions and 
neither Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

24. ·. No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

25. The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the 
intent of ariy provision contained herein. 

26. This Agreement shall enure to the benefit of and be binding upon the respective 
successors and assigns of the Parties. 

27. This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date fust 
set forth above. 

ONTARIO POWER AUTHORITY 

By: -----------------------
LEGAL _I :20420450.4 
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Name:. ________ _ 

Title:. ________ _ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _________ _ 

Name:. ________ _ 

Title:. ________ _ 



~ 
C) 
bJ) 
C) 
~ 
·~ 

COOPERATION AND 

COMMON INTEREST PRIVILEGE AGREEMENT 

TillS AGREEMENT is effective as of the 1st day of Aprii, 2011 (the "Effective Date"). 
[NTD: Caasider whether this f.greemeat shauld he hael<dated.] 

BETWEEN: 

ONTARIO POWER AUTHORITY 
("OPA") 

-and-

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS 
REPRESENTED BY THE MINISTER OF ENERGY 
("ONTARIO") 

RECITALS: 

A. 

B. 

The OPA and TransCanada Energy Ltd. ("TCE") entered into the Southwest GTA Clean 
Energy Supply Contract dated as of October 9, 2009 (the "SWGTA Contract"). 

The OPA and Ontario have concluded that,· in connection with the threatened claims and 
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could 
arise with respect to which they have common interests and joint or compatible defences. 

> C. The OPA and Ontario have undertaken, and will undertake, factual, legal and other 
• ~ research, and are of the opinion that it is in their best interest to exchange information, pool 
H their individual work product and cooperate in a joint defence effort. 

·· -~-- · ~-:.c:..:=:CooJ2er.ation ·in..=such a=joint=defence=ffort.-.-wi.I.I=necessari-10\c:in¥GI:v:~th~exGhang~ef 

E. 

..• eonfidentiaLinformation=as=wellccascinformation~which=isccotherwise-privileged such=as,-
rtmongsi '6ihirs, ... so1idtoficilent comintli.li~atio"il 1iti.i:!7or--=-ct.'Difu.ufiiciitions ma'de and 
materials obtained or prepared in contemplation oflitigation. 

In light of their common interest, and the fact that litigation by TCE against the OPA and 
Ontario is anticipated, OP A and Ontario wish to proceed cooperatively in the preparation 
of joint or compatible defences, and by this Agreement seek to document their mutual 
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of 
privilege as a result of disclosure to each other of their Privileged Information (as defined 
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below) or as a result of their cooperation in the preparation of positions, responses and 
defences to the Claims (as defined below). 

AGREEMENT 

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree 
as follows: 

DEFINITIONS 

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set 
forth in this Section: 

(a) "Claims" means any and all claims made or filed by TCE relating to, arising out of, 
or in connection with the SWGTA Contract, and any and all sabseE!aeat arbitration, 
mediation, or litigation that arises out of any and all such claims. 

(b) "Effective Date" means the effective date as defined above. 

(c) "Parties" means the OPA and Ontario and, for the purpose of giving effect to this 
Agreement, includes their legal counse~ agents, consultants, and experts--and 
affiliates. 

(d) "Privileged Information" means information and communications, whether 
written or electronically recorded, in respect of the preparation of positions, 
responses and· defences to the Claims which are or would be otherwise in law 
privileged and protected from disclosure or production to Third Parties made 
between OPA(or itseitJployees, legal cqunsel, agents, constdt!lflts, _expertspr any 
other persori or entity acfiilg onOPA' shehalf) arid Ontario ( i:ir its employees, legal 
counsel, agents, consultants, experts or any other person or entity acting on 
Ontario's behalf), including but not limited to: 

(i) information and communications contained in documents, memoranda, 
correspondence, drafts, notes, reports, factual summaries, transcripts; 

(ii) communications between counsel, or counsel and clients including their 
employees, consultants, board members or advisors; 

(iii) any joint or several interview of prospective witnesses, and summaries or 
reports thereof; 

(iv) any analyses, document binders, files, compilations or databases; 

(v) 

(vi) 

the sharing or exchange via any media, including but not limited to 
electronic media; 

theories, impressions, analyses, legal research, or legal opinions; 

LEGAL_\:204204 SO.l20420450 4 
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(vii) · communications to and from experts, and documentation relating to or 
setting out expert commentary and opinion; and. 

(viii) any other material, communications and information . which would 
otherwise be protected from disclosure to Third Parti-es. 

(e) "TCE" has the meaning defined in paragraph A of the Recitals. 

(f) "Third Party" or "Third Parties" means any person or entity that is not,-wttft 
resf3eet te either Party, B£Y SSFflSFatien, flartl!ersl!ifl, jeil!t velltlffe er ether legal 
entity that is a direst er indireet flaFellt er subsidiary efsuel! Party er that direetly er 
iHdireetly (i) evms er eel!trels suel! Party, (ii) is evmed er eel!trelled by suel! Party, 
er (iii) is 1mder eemmeH evffl:ership er eel!trel witl! sueh Party. Fer flUFflSSes eftl!is 
defiHitieH, "eel!trel" shall meaa the flSWer te direet the maRagemeHt er flSlieies ef 
sueh entity, whetl!er tl!reugl!· the evmersl!ifl sf vetiHg seeurities, by eel!traet, er 
etherwise, anel, witheut limitatien, a Partv. Third Party includes TCE, their 
employees, agents, counsel, subcontractors, consultants, experts, or any other 
person or entity acting on TCE' s behalf. 

COMMON INTEREST OF THE PARTIES 

2. 

.'"d 
(j,) 3. 

bO 
(j,) 
~ 4. 
·~ > 
·~ 

The Parties have a common, joint, and mutual interest in the defence ofthe Claims, wish to 
cooperate with each other in respect of the defence of the Claims, and due to the anticipated 
litigation with TCE, wish to share between them Privileged Information without risk of 
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold 
such Privileged Information protected from disclosure. · 

The Parties are under no obligation to share Privileged Information. However, from time 
to time, either Party (the "Disclosing Party") in its sole discretion may choose to share 
Privileged Information with the other Party (the "Receiving Party"). 

To the extent that exchanges of Privileged Information have been made prior to entering 
into this Agreement, it is the Parties' intention that all such exchanges be subject to the 
terms of this Agreement as if they had occurred after the Effective Date. 

H 5. The execution of this Agreement, the cooperation between the Parties in respect of the 
f""\ . defences to the Claims and the exchange of Privileged Information under this Agreement, 

_ ~ __ where the materials would otherwise be prot~cted hy law agains.Ld.is.closure by_ 
.. _ !1Q:U0_t~~l®C(~o=r:cti-eti!l.Privi_g,ge, litigation privilegt;_ work product doctrine,_ 

•· •· ~= ~ • -" ~witlioutprejuC!ice privilege,·or-any otlierapplicable'rure ofprivflege or confiC!eritialit)i:·· · 

r"'N 
c:\l 
~ 

Q 

(i) 

(ii) 

are not intended to, do not and shall not constitute a waiver in whole or in 
part in favour of any Third Party by either Party of any applicable privilege 
or other rule of protection from disclosure;'and 

will not be asserted at any time by either Party as a waiver of any such 
privilege or other rule of protection from disclosure. 
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6. Disclosure of Privileged Information by the Receiving Party to Third Parties without the 
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the 
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law. 
If disclosure of any Privileged Information is sought from a Receiving Party in any 
arbitration, litigation or other legal proceedings, the Receiving Party [from whom 
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest 
extent possible, all applicable privileges, immunities and protections against disclosure, 
and shall immediately provide written notice of such legal proceedings to the Disclosing 
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged 
Information without first providing the Disclosing Party a reasonable opportunity to 
protect its interests before the applicable court or arbitral tribunal. 

7. All of the Privileged Information shall be preserved as confidential and privileged both 
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any 
purpose other than the stated sole purpose of cooperation in the defence of the Claims. 

8. Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms, 
unless both Parties consent in writing or unless compelled by order of a court or arbitral 
tribunal. 

9. The Parties acknowledge and agree that their common interest in the defence of the Claims 
and their intention that no waiver of privilege shall result from their exchange of Privileged 
Information between them shall in no way be affected or deemed to be negated in whole or 
in part by the existence now or in the future of any adversity between the Parties relating to 
or arising ouL of .the SWGTA Contract, whether in connection with the -Cl_aims or 
otherwise, and that any such adversity shall not affect this Agreement. 

COO:PE~'J:'IpN 

10. The Parti~s shall c~operate in re~pe~t of the defenc~~ofth~ Cl~i~s, ~chiding pro~iding 
access to information, materials and employees as m~y bb r~asonably necessary from time 
to time, as the case may be, provided that each of the Parties reserves the right to determine 
what infomiation will be shared and wider what Circunist~n'ces; and no obligation or duty 
to share any such information is created by this Agreement. 

WITHDRAWAL 

11. It is the intent of the Parties that this Agreement shall remain in effect until final resolution 
of the Claims, either by litigation in a fmal, non-appealable judgment or arbitral award or 
by afma!negotiated settlement, whichever is later. -

12. Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving 
twenty (20) days advance written notice to the other Party, which 20 days is calculated 
beginning on the day after' the notice is received by a Party. For greater certainty, 
withdrawal from this Agreement by a Party is not effective until the expiration of the 20 
days' notice period required by this provision. 

13. Any withdrawal from this Agreement shall be prospective in effect only and- the 
withdrawing Party and any Privileged Information made available by or to the other Party 
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prior to that Party's withdrawal shall continue to be governed by the terms of this 
Agreement whether or not the Parties are, in any. respect in relation to the SWGTA 
Contract, adverse in interest. 

14. On or before the effective date of a withdrawal from this Agreement, the withdrawing 
Party shall return to the Disclosing Party all Privileged Information received from the 
Disclosing Party. In the case of copies, with the consent of the Disclosing ·Party, the 
Receiving Party may destroy such copies in a secure manner, and confirm in writing to the 
Disclosing Party that it has done so. 

WAIVER OF CONFLICT OF INTEREST 

15. The Parties agree that this Agreement and the sharing of Privileged Information between 
them shall not be used as a basis for a motion to disqualify a Party's counsel (including for 
certainty the Party's counsel's law firm and any partner or associate thereof) after a Party 
has withdrawn from this Agreement for any reason, including without limitation, due to 
any conflict of interest which arises or becomes known to the withdrawing Party after the 
Effective Date, adversity between the Parties or any other reason whatsoever based on this 
Agreement or the cooperation and disclosure of Privileged Information hereunder. 

16. The Parties confirm that there is no and shall not be deemed to be any solicitor-client 
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship 
between counsel for Ontario and the OPA, as a result of any communications, sharing of 
Privileged Information, cooperation or any other action taken in furtherance of the Parties' 
common interests or under and in reliance upon this Agreement. 

INJUNCTIVE RELIEF 

17. The Receiving Party acknowledges that disclosure of any Privileged Information to Third 
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable 
harm for which there is no adequate legal remedy. The Parties therefore agree that 
immediate injunctive relief is an appropriate and necessary remedy for a breach or 
threatened or anticipated breach of this Agreement. 

NOTICE 

~ ~~ 18.-----AlLnotices and_other communications between theJ'arties,-unless.otherwise-SpecificaUv--~ ---~-- -·· 

To: Ontario Power Authority 

Attention: Michael Lyle, General Counsel 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
M5H1Tl 
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Tel. No.: (416) 969-6035 
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E-Mail: michael.lyle@powerauthority.on.ca 

To: Her Majesty the Queen in Right of Ontario as Represented by the Minister 
of Energy 

Attention: • 

GENERAL PROVISIONS 

19. This Agreement shall be construed in accordance with the laws of the Province of Ontario 
and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with 
respect to any and all matters arising under this Agreement. 

20. If any of the provisions of this Agreement or portions thereof should be determined to be 
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the 
remaining provisions shall not in any way be affected or impaired thereby. 

21. Any failure of any Party to enforce any of the provisions of this Agreement or to require 
compliance with any of its terms at any time while this Agreement is in force shall in no 
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a 
waiver of the right of such Party thereafter to enforce any and each such provisions. 

22. 

23. 

24. 

25. 

26. 

27. 

Nothing contained in or done further to this Agreement shall be deemed either expressly or 
by implication to create a duty of loyalty between any counsel and anyone other than the 
client of that counsel. 

This Agreement .contains the entire understanding ofthe Parties with respect to the subject 
matter hereof. There are no other onil understandings, tertns, or conditions 'and neither 
Party has relied upon any representation, express or implied, not contained in this 
Agreement. 

No change, amendment, or modification of this Agreement shall be valid or binding upon 
the Parties hereto unless such change, amendment, or modification is in writing and duly 
executed by both Parties hereto. 

The headings contained in this Agreement are for convenience and reference only and in 
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent 
of any provision contained herein. 

This Agreement shall enure to the benefit of and be binding upon the respective successors 
and assigns of the Parties. 

This Agreement may be signed in counterparts and by facsimile and all counterparts 
together shall constitute the Agreement. 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set 
forth above. 
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ONTARIO POWER AUTHORITY 

By:. __________________ _ 

Name:. __________________ _ 

Title:. __________________ __ 

HER MAJESTY THE QUEEN IN RIGHT OF 
ONTARIO AS REPRESENTED BY THE 
MINISTER OF ENERGY 

By: _________ _ 

Name:. __________________ _ 

Title:. __________________ __ 



Aleksandar Kojic 

From: · Michael Killeavy 
Sent: May 3, 2011 8:35AM 
To: 
Subject: 
Attachments: 

Deborah Langelaan; Ronak Mozay}'an 
FW: TCE Arbitration 
TCEarbitration.ppt 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: Robert Godhue On Behalf Of Michael Lyle 
Sent: May 3, 2011 8:34AM 
To: Michael Killeavy 
Cc: Susan Kennedy; Michael Lyle 
Subject: TCE Arbitration 

Good Morning All, 
Mike Lyle will be in meetings all day but can be pulled out if necessary. 
-Robert 

Robert Godhue 
Administrative Assistant to 
Michael Boll, 
Caroline J ageman and 
Susan H. Kennedy 
Corporate/Commercial Law Group 
Ontario Power Authority 

Robert.Godhue®powerauthority.on.ca 

1 



Process::!i~oing Forward . 

tions from TCE counsel have indicated • Commu 
desire 
resoluti., 

iscuss ways to move forward with dispute 
process in parallel with continuing negotiations 

••\lif-JI matter 

• TCE is 

I 

. ' 
I 
' 

lil 

mpting to pursue three tracks: . 
» Getting 60 day "clock" to commence litigation against Crown 

ticking by service on Crown of notice of proceedings against the 
Crown 

» Opening discussions on the terms of reference for an arbitration 

» Continuing negotiations re substantive matters 

1 ONTARIO·' 
POW,ERAUTHORITY (Jrl 



Arbitration - Benefit'S for TCE 

• From perspective otT~E, there are some key potential 
advantages to arbitration over litigation: 

» Can seek to n~gotiate scoped terms of reference limiting 
arbitration to determining quantum of financial loss 

» Private arbitration of benefit to TCE 

» ArbitrationwiH·''provide speedier resolution 

2 .ONTARIO' 
POWERAUTHORITY (II 



Arbitratil+~ - OPA Perspective 

• 
!,:!1 

OP~ w~~\~11 1, tttempt to negotiate three key points in 
arb1trat1~~ terms of reference: 

" 

.l'i; . , 'II :-::1 
i;' 

'. '.1''. I· I 
'' 
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:-·Ill 

' 
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' 

i ill 1:! 

' 

» Arbitration between OPA and TCE with Crown not a party (TCE 
has indicated interest in having Crown party to arbitration) 

» Arbitration to be final settlement of all claims against OPA and 
Crown (rules out separate litigation against Crown for tort of 
interference with contractual relations) 

» Arbitration should address OPA arguments that damages for 
financial loss are not payable because of exclusion of liability 
clause in contract and the regulatory hurdles that were facing the 
project 

3 ONTAJAIO' 
POWER AUTHORITY Lf 



KWCG Project 

• Arbitration will only adt]Jress issue of,financial loss for 
OGS project 

• Key differences.remain related directly to KWCG project 
including capital expetnditures and permitting risk 

• OPA and Government (through directive power) will 
have to decide wheth~~r to continue negotiation of KWCG 
contract or have KWC;G project procured through a 
competitive process (Note: unclear what impact later 
option will have on TQE's willingness to arbitrate OGS 
financial loss) 

4 ONTARIO (I, 
POWERAUTHORITY L! 



Aleksandar Kojic 

From: 
Sent: 

Robert Godhue on behalf of Michael Lyle 
May 3, 2011 8:34AM 

To: 
Cc: 
Subject: 
Atta.chments: 

Good Morning All, 

Michael Killeavy 
Susan Kennedy; Michael Lyle 
TCE Arbitration 
TCEarbitration.ppt 

Mike Lyle will be in meetings all day but can be pulled out if necessary. 

-Robert 

Robert Godhue 
Administrative Assistant to 
Michael Boll, 
Caroline J agernan and 
Susan H. Kennedy 
Corporate/Commercial Law Group 
Ontario Power Authority 

416-969-6058 
Robert.Godhue@powerauthority.on.ca 

1 
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» Getting 60 day "clock" to commence litigation against Crown 
ticking by service on Crown of notice of proceedings against the 
Crown 

» Opening discussions on the terms of reference for an arbitration 

» Continuing negotiations re substantive matters 
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Arbitration - Benefits for TCE 

• From perspective of Tt:;E, there are some key potential 
advantages to arbitratiOn over litigation: 

,;<, 

' 

» Can seek to n,~gotiate scoped terms of reference limiting 
arbitration to aEb~ermining quantum of financial loss 

» Private arbitration of benefit to TCE 

» Arbitration wi111provide speedier resolution 

2 ONTARIO I 
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- OPA Perspective 

ttempt to negotiate three key points in 
terms of reference: 

» Arbitration between OPA and TCE with Crown not a party (TCE 
has indicated interest in having Crown party to arbitration) 

» Arbitration to be final settlement of all claims against OPA and 
Crown (rules out separate litigation against Crown for tort of 
interference with contractual relations) 

» Arbitration should address OPA arguments that damages for 
financial loss are not payable because of exclusion of liability 
clause in contract and the regulatory hurdles that were facing the 
project 
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KWCG Project 

• Arbitration will onl'y adtlress issue of financial loss for 
OGS project 

• Key differences remai'l!l'Tel:ated directly to KWCG project 
including capital expe@;ditures and permitting risk 

• OPA and Government (through directive power) will 
have to decide wheft1E?.r to continue negotiation of KWCG 

. : ' -- . ~ 

contract or have KWCG project procured through a 
competitive process (~ate: unclear what impact later 
option will have on TQ:I;'s willingness to arbitrate OGS 
financial loss) '' · 

' 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

FYI 

Michael Killeaily 
May 3, 2011 8:49AM 
JoAnne Butler 
FW: TCE Arbitration 
TCEarbitration.ppt 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 

Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 {CELL) 
416-967-1947 {FAX) 

From: Robert God hue On Behalf Of Michael Lyle 
Sent: May 3, 2011 8:34AM 
To: Michael Killeavy 
Cc: Susan Kennedy; Michael Lyle 
Subject: TCE Arbitration 

Good Morning All, 
Mike Lyle will be in meetings all day but can be pulled out if necessary. 

-Robert 

Robert Godhue 
Administrative Assistant to 
Michael Boll, 
Caroline J ageman and 
Susan H. Kennedy 
Corporate/Commercial Law Group 
Ontario Powe.:A_ut1lor!~- _ 

. 416::§69~6058 "''· 
Robert.Godhue@powerauthority.on.ca 

1 
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Arbitration - Benefits for TCE 

• From perspective of1PE, there are some key potential . 
advantages to arbitration over litigation: 

» Can se,ek to negotiate scoped terms of reference limiting 
arbitration to determining quantum of financial loss 

» Private arbitration of benefit to TCE 

» Arbitration wiiLprovide speedier resolution 
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- OPA Perspective 

mpt to negotiate three key points in 
terms of reference: 

l
i » Arbitration between OPA and TCE with Crown not a party (TCE 
I has indicated interest in having Crown party to arbitration) 

» Arbitration to be final settlement of all claims against OPA and 
Crown (rules out separate litigation against Crown for tort of 
interference with contractual relations) 

» Arbitration should address OPA arguments that damages for 
financial loss are not payable because of exClusion of liability 
clause in contract and the regulatory hurdles that were facing the 
project 
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KWCG Project 

i 

• Arbitration will only ad~ress issue of'financial loss' for 
OGS project ·· , · 

• Key differences remaim related directly to KWCG project 
including capital expe'f1.ditures and permitting risk . 

• OPA and Government (through directive power) will 
have to decide wheth~r to continue negotiation of KWCG 

- -- ,, ,. 

contract or have KWCG project procured through a 
competitive process {(Note: unclear what impact later 
option will have on TQE's willingness to arbitrate OGS 

.•... ;. ·: 

financial loss) · 

4 ONTARio·'· 
POWERAUTHORITY Lf 



Aleksandar Kojic 

From: 
sent: 
To: 
Cc: 
Subject: 

Michael, 

Ivanoff, Paul [Pivanoff@osler.com] 
May 3, 2011 11:10 AM 
Michael Killeavy 
Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco; Susan Kennedy; Smith, Elliot 
RE: TCE Matter- IPSP Q&A Document .... 

Please see our revised suggested wording below. 

"TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs, if any, 
associated with the disposition of the SWGTA contract are undetermined at this time." 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 188 

From: Michael Killeavy [mailto:Michaei.Killeavv@powerauthoritv.on.ca] 
Sent: Friday, April 29, 2011 9:59 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - IPSP Q&A Document .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

· -- ··rcliav<i"beeirw!Cetl'tii'lielp-ii'timrth'e'fali'<iWiiilfqnisrrorrtfiafWTffCl:>irlncii:ii:le"cfm"if~&'A-il:crcmllt:i\lTfhoiPSPlioiiiii:i:1llitloiis.'··rll::ie=·-=··=== 

··.··g~stio!':a.!l~:I!'YJl.J:Op()s~<i~~.SFer·¥e·b~)ow:··~an:y()11Pl~a~er~yie:'>" trtY:®Swet:]1lcl:~tlyj~~i[itp0~e~.:!!.I!Y:PrQ.!Jl~tmr:\'~8::1'is@Y-: · ···. 
defences we might have in any arbitration or litigation? 

Question: "We haven't heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its covered by the 
IPSP, what financial impact will cleaning up that mess and qui!ding the transmission-that the Southwest GTA now needs have on 
ratepayers?" 

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA contract. The cosis associated 
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the 
OGS is in the IPSP and the Tx part of the question] 

Thank you, 
Michael 

1 



Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1 T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

*"*****"*****'***"******************-**********'**-*****""'-** 

This e·mait message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est privih3gi8, confidential et 
soumis a des droits d'auteur. 11 est interdit de l'utiliser ou 
de le divuJguer sans autorisation. 

**********"'*********-"**"-*************-****-****** 
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Al~ksandar Kojic 

From: 
Sent: 
To: 

Michael Killeavy 
May 3, 201111:47 AM 
'Plvanoff@osler.com' 

Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com'; Susan Kennedy; 
'ESmith@osler.com' 

Subject: Re: TCE Matter- IPSP ·a &A Document .... 

Thx.· 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeaw@powerauthority.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Tuesday, May 03, 201111:10 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Susan Kennedy; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter - IPSP Q&A Document .... 

Michael, 

Please see our revised suggested wording below. 

"TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs, if any, 
associated with the disposition of the SWGTA contract are undetermined at this time. " 

~ ··.:_;t==J-" 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

--- - - _ __;_ ___ ,co ___ -, r 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
E:Jario, Canada M5X 188 

1 



---------------------··---------··-·------------------
From: Michael Killeavy fmailto:Michaei.Killeavv@powerauthoritv.on.ca] 
Sent: Friday, April 29, 2011 9:59 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - IPSP Q&A Document .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

I have been asked to help answer the following question that will be included in a Q&A document for the IPSP consultations. The 
question and my proposed answer are below. Can you please review my answer and advise if it poses any problems vis-a-vis any 
defences we might have in any arbitration or litigation? 

Question: "We haven't heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its covered by the 
IPSP, what financial impact will cleaning up that mess and building the transmission that the Southwest GTA now needs have on 
ratepayers?" 

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA contract. The costs associated 
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the 
OGS is In the IPSP and the Tx part ofthe question] 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H I Tl 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

-*****"**-********"**********-*****************-****** 

This e-mail message is privileged, confidential and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriet est privih§gie, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
dele divulguer sans autorisation. 
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Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

Here you go. 

Michael Killeavy 
May3, 201111:47 AM 
Barbara Ellard 
Fw: TCE Matter- IPSP Q&A Document .... 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

From: Ivanoff, Paul [mailto:Pivanoff@osler.com] 
Sent: Tuesday, May 03, 201111:10 AM 
To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Susan Kennedy; Smith, Elliot 
<ESmith@osler.com> 
Subject: RE: TCE Matter - IPSP Q&A Document .... 

Michael, 

Please see our revised suggested wording below. 

"TransCanada and the OP A are currently discussing the disposition of the SWGTA contract. Costs, if any, 
associated with the disposition of the SWGTA contract are undetermined at this time." 

1° I ~·~.~ .. ·.~ 
-,- PauJ--Ivanoff _,_-,o- __ ---.-~-;._"""-'· ,_ -
,-,Partile't-"--00--.0-o--

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osier, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place E::r· ""~ -, .. 

. ------ ~-' '---'' ........ ·------
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From: Michael Killeavy fmailto:Michaei.Killeavy@powerauthoritv.on.ca] 
Sent: Friday, April 29, 2011 9:59 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - IPSP Q&A Document .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

I have been asked to help answer the following question that will be included in a Q&A document for the IPSP consultations. The 
question and my proposed answer are below. Can you please review my answer and advise if it poses any problems vis-a-vis any 
defences we might have in any arbitration or litigation? 

Question: "We haven't heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its covered by the 
IPSP, what financial impact will cleaning up that mess and building the transmission that the Southwest GTA now needs have on 
ratepayers?" 

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA contract. The costs associated 
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the 
OGS is in the IPSP and the Tx part of the question] 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, M5H I T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Michael.killeavv@powerauthoritv.on.ca 

This e-mail message is privileged, confid6ntial and subject to 
copyright. Any unauthorized use or disclosure is prohibited. 

Le contenu du present courriel est prlvi19gi9, confidentiel et 
soumis a des droits d'auteur. II est interdit de l'utiliser au 
de le divulguer sans autorisation. 

*""'**************"'******************"****~******"'**************** 
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Aleksandar Kojic 

From: Michael Killeavy 
Sent: May 3, 2011 11:59 AM 
To: 
Cc: 
Subject: 

'Sebastiana, Rocco'; 'Ivanoff, Paul'; 'Smith, Elliot'; Susan Kennedy 
JoAnne Butler; Deborah langelaan; Ronak Mozayyan; Michael lyle 
TCE Matter - Comparison Matrix of Settlement Proposals ... 

Attachments: TCE Matter- Comparison Matrix 2 May 2011.docx 

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *** 

Attached is a revised draft of a matrix comparing the various settlement proposals made by the parties. It also has a 
number of potential questions to ask about the 29 April 20111etter from TCE. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

1 



May3,2011 

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF 
LITIGATION . 

TCEMatter 

OBSERVATIONS 

1) This matter is clearly not a commercial discussion anymore. The conversation is 
around strategies and tactics to see "who blinks first", ie. Govermnent for fear of 
litigation and thereby, instructing the OPA to accede to TCE's demands through a 
further proposal or TCE for fear of litigation and mindful of the long term 
relationships and numerous contracts that they currently have through the OP A. 
The clock has effectively started ticking through TCE's notice to Govermnent to 
commence litigation within 60 days. Offer was sent onApril27, 2011. 

2) The OPA Commercial Team has prepared a government instructed counter offer 
which has been authorized by the Board as our limit as to when we start to 
completely erode rate payer value. We cannot and will not move further to meet 
TCE's demands unless we are directed to do so. 

3) TCE submitted a proposal on March 10, 2011, and submitted a subsequent letter 
on April 30 where they have not backed down in any way from their original 
value proposition, indeed, it could be said that they have asked for further 
premiums be asking to be absolved of all permitting matters and reducing their 
turbine output from previous correspondence. See Comparison Matrix. 

4) It is time to commence arbitration discussions with TCE so as to determine to 
what course the arbitration will take and is it with or without the KWCG plant and 
just exclusive to the OGS lost profits. 

5) The question remains do we continue to pretend to work towards a commercial 
settlement by asking for clarifying questions or do we simply stop commercial 
matters and move it directly to the Legal Department. Two draft letters are 
attached deJ>ending on which strategy pursued. 

RECOMMENDAtiONS' 

I) Start the arbitration discussion immediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. 

2) Ask one round of clarifying questions from TCE; however, this will not impact or 
drive us towards sending another counter proposal. Draft Letter lA. 



OR 

3) Start the arbitration discussion immediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. 

4) Send a clear message that since they are unwilling to move on their proposal that 
all commercial discussions will end and only the legal dispute mechanisms of 
arbitration or litigation will be pursued. Draft Letter 1. 

Items in Bold are send as Attachments to this Memo. 



NRR 
Net Revenue 
Requirement 

Financing 
Assumptions 

Contract Term 

Contract Capacity 
(Annual Average) 

Sunk Cost 
Treatment 

Gas/Electrical 
Interconnections 

Capital 
Expenditures 
(CAP EX) 

0 perational 
Expenditures 
(OPEX) 

Other 

I 

TCE Proposal 
March 10, 2011 

$16,900/MW-month 

Unknown 

20 Years+ Option for 10-
Year Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment in addition to the 
NRR 

$540mm 

Little Visibility 

OPA Counter-Proposal 
March 28, 2011 

I $12,500/MW-month I 

Assumed 7.5% Cost of 
Equity, all equity project. 

25 Years I 

500MW 

Reasonable 

Wewould approach 

f)rova/s~---

.~·:······ 
........ ~, ,.:.:...,.~.:, ... ·. 

:~~~.{:·" 
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SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION 

Government-instructed 
Second Counter Proposal 
Apri121, 2011 

$14,922/MW-month 

TCE claimed "unleveraged" 
discount rate of 5.25% 

25 Years 

481 MW 

Reasonable 

to 

!Second Counter-Proposal 
2011 

Unknown 

Unknown 

20 Years+ 
lootion for 1 0-Year El<lF>nsion 

450MW 

Unknown 

No government assistance I • ~~ is willing to accept 
with permitting and permitting risk provided that 

approvals combined with a has a right to (a} terminate 

Plant doesn't proceed 
because of permitting 

issues. 

value of the 
OGS contract. This would 

apply to any and all permits, 
not just those issued under 

Act. 

Comments 

NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of 
contract. Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the 
time. 

TCE can finance/leverage how they want to increase NPV of project. We have assumed in 
second proposal what we believe that they would use. 

We believe that TCE obtains all their value in the first 20 years. 10 Year Option is a "nice to 
have" sweetener. 
Precedent for25-year contract. - Portlands Energy Centre has option for additional five years on 
the 20-vear term. 

L TEP indicates need for peaking generation in KWCG; need at least 450 MW of summer 
peaking capacity, average of 500 MW provides additional system flexibility and reduces NRR on 
per 

!Finance for substantiation and reasonableness. 

and NYR Peaking Plant. Paid on a cost 
additional risk premium on top of active costs. 

Technical Expert and published information 
increased it by $75mm; however, cannot really 

a target cost on CAP EX where 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical consultant on reasonable OPEX estimates. 

-risk rs'em;r~ytransferred to Tct; 
compensation lost profits would continues until another 

-

~ 
'" a. 
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SETTLEMENT t'IRUI-'U~f\L. VVIWU ~· .. -- .. ·--

PRNILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLA T/ON OF LITIGATION 

Questions 

1. Please clarify the Annual Average Contract Capacity ("AACC") used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, which 
indicates seasonal capacities of: 510 MW; 481.5 MW; 455.9 MW; 475 MW .. These yield an Annual Average Contract Capacity of 481 MW. 

2. Please clarify the 2009 and 2010 CAP EX amounts detailed in your 15 March 2011 financing model assumptions, which were shared with joAnne Butler of the OPA? These amounts total to $42 million. We 
believe that these amounts are actually OGS sunk costs .. Is this coJ;"rect? 

3. Please clarify TCE cost of capital used in its financial model, including how it is arrived at, i.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRIF used in your financial model? In your 29 April2011letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, which 
were shared with JoAnne Butler ofthe OPA, yo11indicate 20%. 

5. Can you please specifyytmr concerns 
... .,_. --. ·-·· . '----· . 

6. The proposed target costing mt:wuuu• 
2011 !E!tter where ypu state thatit is 

7. In your letter of 29 April 2011 you 
assumptions and calculations are 

8. -. 

understand your comment in your 29 April 

; the-trbject, not the model where i:lie modeling 

Page 2 of 2 

-------------------------- ·--·-----· 



Aleksandar Kojic 

Froni: . 
Sent: 
To: 

.Cc: 

Chuck Farmer 
May 3, 20111:19 PM 
Barbara Ellard 
Michael Killeavy 

Subject: RE: TCE Matter -IPSP Q&A Document .... 

Thanks, 

Chuck Farmer 

From: Barbara Ellard 
Sent: May 3, 2011 1:18 PM 
To: Chuck Farmer 
Subject: Fw: TCE Matter - IPSP Q&A Document .... 

Please see below. 

From: Michael Killeavy 
Sent: Tuesday, May 03, 201111:47 AM 
To: Barbara Ellard 
Subject: Fw: TCE Matter - IPSP Q&A Document .... 

Here you go. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1T1 
416-969-6288 (office) 
416-969-6071 (fax) 
416-S20-9788 (cell) 
Michael.killeavv@oowerauthoritv.on.ca 

To: Michael Killeavy 
Cc: Deborah Langelaan; JoAnne Butler; Sebastiana, Rocco <RSebastiano@osler.com>; Susan Kennedy; Smith, Elliot 
<ESmith@osler.com > 
Subject: RE: TCE Matter- IPSP Q&A Document .... 

Michael, 

Please see our revised suggested wording below. 

1 



"TransCanada and the OP A are currently discussing the disposition of the SWGTA contract. Costs, if any, 
associated with the disposition of the SWGTA contract are undetermined at this time." 

D 
Paul Ivanoff 
Partner 

416.862.4223 DIRECT 
416.862.6666 FACSIMILE 
pivanoff@osler.com 

Osler, Hoskin & Harcourt LLP 
Box 50, 1 First Canadian Place 
~ario, Canada MSX 188 

u 
From: Michael Killeavy [mailto:Michaei.Killeaw@powerauthoritv.on.ca] 
Sent: Friday, April 29, 20119:59 PM 
To: Ivanoff, Paul; Sebastiana, Rocco; Smith, Elliot; Susan Kennedy 
Cc: Deborah Langelaan; JoAnne Butler 
Subject: TCE Matter - IPSP Q&A Document .... 
Importance: High 

***PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION*** 

I have been asked to help answer the following question that will be included in a Q&A document for the IPSP consultations. The 
question and my proposed answer are below. Can you please review my answer and advise if it poses any problems vis-a-vis any 
defences we might have in any arbitration or litigation? 

,-.'_,,:';.;, -.'.·"' >.;: . .-. ;_ ,' "'' 

Question: "We haven't heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its ~overed by the 
IPSP, what financial impact will cleaning up that mess and building the transmission that the Southwest GTA now needs have on . . . 
ratepayers? .. 

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA contract. The costs a.Ssociated 
with the termination ofthe contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the 
OGS is in the IPSP and the Tx part of the question] 

Thank you, 
Michael 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide St. West, Suite 1600 
Toronto, Ontario, MSH 1 Tl 
4I6-969-6288 (office) 
416-969-6071 (fax) 
416-520-9788 (cell) 
Mich~l.killeavv@powerauthoritv.on.ca 

2 



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 

JoAnne Butler 
May 3, 2011 2:32 PM 
Deborah Langelaan; Michael Killeavy 
TCE Information for Tomorrow's Meeti.ng 

Attachments: TCEarbitration.ppt; TCEMay3DRAFT 1.doc; TCEMay3DRAFT 1A.doc; TCE Matter­
Comparison Matrix 2 May 2011.docx; TCEObservationsRecommendationsMay 3.doc 

Deb, MK- would welcome changes/comments before I send off to Colin and rest of team later .... please start with 
the TCE Observations Recommendations note ... .I can meet after 3:30 PM if you want.. .. 

JCB 

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION 

I have compiled in this email all that material that we have available for tomorrow's Exec meeting. 

They include two draft response letters to Alex Pourbaix, an extension of our current matrix on proposals, some slides 
from Legal on arbitration and a document on observations/recommendations. All would require some sort of legal view 
before being sent to anyone beyond the OPA. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416·969-8005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthodty.on.ca 

==== ·------·-- ~ 

1 



Process' ~loing Forward 

ions from TCE counsel have indicated 
iscuss ways to move forward with dispute 

• Commu'~ 
desire 
resolutio .. process in parallel with continuing negotiations 

'
1 '""''i! matter 

• TCE is 

! ' 
,;;, 
: f 

!·; 
::1:"' 

mpting to pursue three tracks: 
» Getting 60 day "clock" to commence litigation against Crown 

ticking by service on Crown of notice of proceedings against the 
Crown 

» Opening discussions on the terms of reference for an arbitration 

,I » Continuing negotiations re substantive matters 

1 ONTARIO' 
POWERAUTHORITY l! 



Arbitration - Benefi.ts for TCE 

• From perspective of TCE, there are some key potential 
advantages to arbitraUon over litigation: 

» Can see.k to ne.gotiate seeped terms of reference limiting 
arbitration to d~termlning quantum of financial loss 

» Private arbitration of benefit to TCE 

» Arbitration wiiFprovide speedier resolution 

2 ;ONTARIO (I 
POWERAUTHORITY Lf 



Arbitrat· 

• 
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OPA wilill 
I I 

arbitrati~l 
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- OPA Perspective 

ttempt to negotiate three key points in 
terms of reference: 

» Arbitration between OPA and TCE with Crown not a party (TCE 
has indicated interest in having Crown party to arbitration) 

» Arbitration to be final settlement of all claims against OPA and 
Crown (rules out separate litigation against Crown for tort of 

· interference with contractual relations) 

» Arbitration should address OPA arguments that damages for 
financial loss are not payable because of exclusion of liability 
clause in contract and the regulatory hurdles that were facing the 
project 

3 ONTARIO·'· 
POWERAU1'HORITY lf 



KWCG Project 

• Arbitration will only address issue of financial loss for 
;·'', 

OGS project 

• Key differences remailfl',related directly to KWCG project 
including capital expeQditures and permitting risk 

• OPA and Government (through directive power) will 
have to decide whetb~J" to continue negotiation of KWCG 
contract or have KWCG project procured through a 
competitive process (~ote: unclear what impact later 
option will have. on TC.E's willingness to arbitrate OGS . 
financial loss) 

4 ONTARIO (I 
POWERAUTHORITY (/1 



DRAFT 1 
PRNILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF 
LITIGATION 

May3, 2011 

Dear Alex, 

Thank you for your letter dated April29, 2011. We are very disappointed that your letter 
does not really constitute a separate, identifiable settlement proposal. Indeed, it seeks 
only to confirm and amplify your asks in your proposal of March 10, 2011 

In light of that, I have requested that our commercial team move this file to our legal 
team, who will be contacting your legal counsel to pursue arbitration ofthis issue. It is 
apparent that a two pronged approach will have no continued value add. 

Sincerely, 

Colin Andersen 

-··- ·-· ··--· --- ... ·········----------------- ----------------- -- -- -· ------------

----- - -------- ·--- - - ---- ------ ---
--- ----------- ---------------------



DRAFT 1A 
PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF 
LITIGATION 

May 3, 2011 

Dear Alex, 

Thank you for your letter dated April29, 2011. We are very disappointed that your letter 
does not really constitute a separate, identifiable settlement proposal. Indeed, it seeks 
only to confirm and amplify your asks in your proposal of March 10,2011. 

However, we have some questions to seek clarifications on your proposition as follows: 

1. Please clarify the Annual Average Contract Capacity ("AACC") used in the TCE 
model? We are in receipt of the revised Schedule B to the Implementation 
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510 
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract 
Capacity of 481 MW. 

2. Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March 
2011 fmancing model assumptions, which were shared with JoAnne Butler of the 
OPA? These amounts total to $42 million. We believe that these amounts are 
actually OGS sunk costs. Is this correct? 

3. Please clarify TCE cost of capital used in its financial model, including how it is 
arrived at, i.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRIF used in your financial model? In your 29 April2011 
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 
2011 financing model assumptions, which were shared with JoAnne Butler of the 
OP A, you indicate 20%. 

5,_ Can,you_J)lease snecify_)'our concerns abolJJtesting ramp rat<:s.for_the ...... . 

6. The proposed target costing methodology provides for both the ICE and the OPA 
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not 
underst-and your comment in your 29 April2011letter where you state that it is 
"one-sided"? 

7. In your letter of29 April2011 you mention that ICE has shared its cash flow 
model with the OPA. Actually, you shared a pro forma income statement for the 



project, not the model where the modeling assumptions and calculations are 
disclosed. Can you please share the entire model with us? 

While we can continue to try and resolve the commercial terms, we will be contacting 
your legal counsel to pursue potential legal resolution of this issue. 

Sincerely, 

Colin Andersen 



Aleksandar Kojic 

From: Michael Killeavy 
Sent: May 3, 2011 3:11 PM 
To: JoAnne Butler; Deborah Langelaan 
Subject: 
Attachments: 

RE: TCE Information for Tomorrow's Meeting 
MK_EDITS-TCEObservationsRecotnmendationsMay 3.doc; MK_EDITS-TCEMay3DRAFT 
1.doc; MK_EDITS-TCEMay3DRAFT 1A.doc 

JoAnne, 

. I have made a few suggestions on the drafting, but not the substance. As we discussed there are two options: proceed 
to discuss.arbitration with parallel track settlement discussions continuing; and proceed to discuss arbitration without 
continuing settlement discussions. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1T1 
416-969-6288 
416-520-9788 (CEll) 
416-967-1947 (FAX) 

From: JoAnne Butler 
Sent: May 3, 2011 2:32 PM 
To: Deborah Langelaan; Michael Killeavy 
Subject: TCE Information for Tomorrow's Meeting 

Deb, MK- would we/come changes/comments before I send off to Colin and rest of team /ater •... please start with 
the TCE Observations Recommendations note .... I can meet after 3:30 PM if you want .... 

JCB 

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION 

· -· -l.:ba\la.co.mpiled-in~tru~··emailcall·tbalmateriaHbalweJlalle:allailableJ.or.:!omor.row's-.Execcmeeti~g:--·· 

. - -They mdude two dn3Jt response letteirstoAfsx Pour5aix:anC:Sxtension of1ll.!rcurrent rn~llriX-on proposals, som~slides­
from Legal on arbitration and a document on observations/recommendations. All would require some sort of legal view 
before being sent to anyone beyond the OPA. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

1 



416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthority.on.ca 

2 



NRR 
Net Revenue 
Requirement 
-

Financing 
Assumptions 

Contract Term 

Contract Capacity 
(Annual Average) 

Sunk Cost 
Treatment 

Gas/Electrical 
Interconnections 

Capital 
Expenditures 
(CAP EX) 

Operational 
Expenditures 
(OPEX) 

I 

I 
I 

TCE Proposal 
March 10, 2011 

$16, 900/MW-month 

Unknown 

20 Years+ Option for 10-
Year Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment in addition to the 
NRR 

$540mm 

Little Visibility 

Assistance/Protection from 

I 

OPA Counter-Proposal 
March 28, 2011 

$12,500/MW-month 

Assumed 7.5% Cost of 
Equity, all equity project. 

25 Years 

Reasonable 

We would approach 
Government to provide 

I 

SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION 

Government-instructed 
Second Counter Proposal 
April 21, 2011 

$14, 922/MW-month I Unknown 

Comments 

NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of 
contract Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the 
time. 

I TCE claimed "unleveraged" I 
discount rate of 5.25% 

Unknown 
TCE can finance/leverage how they want to increase NPV of project. We have assumed in 
second proposal what we believe that they would use. 

I 25 Years 

Reasonable 

No government assistance 
with permitting and 

approvals combined with a 
good faith obligation to 

negotiate OGS 

I 20 Years+ 
We believe that TCE obtains all their value in the first 20 years. 10 Year Option is a "nice to 
have" sweetener. 

IOotion for 1 0-Year i=Y+Pn~inn I Precedent for25-year contract. - Portlands Energy Centre has option for additional five years on 

Unknown 

TCE is willing to accept 
permitting risk provided that 

has a right to (a) terminate 
the Replacement Contract 
and (b) receive a lump sum 

sunk 

the 

for substantiation and reasonableness. 

and NYR Peaking Plant. Paid on a cost 
additional risk premium on top of active costs. 

our Technical Expert and published information 
inc"reased it by $75mm; however, cannot really 

a target cost on CAPEX where 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical consultant on reasonable OPEX estimates. 

In the Government-Instructed counter-proposal the permitting risk is entirely transferred to TCE; 
the oro mise of findina comoensation of OGS lost profits would continues until another 

Page 1 of2 

-- --<._ 



SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LIT/GAT/ON 

Questions 

1. Please clarify the Annual Average Contract Capacity ("AACC") used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, which 
indicates seasonal capacities of: 510 MW; 481.5 MW; 455.9 MW; 475. MW. These yield an Annual Average Contract Capacity of 481 MW. 

2. Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March 2011 financing model assumptions, which were shared with joAnne Butler of the OPA? These amounts total to $42 million. We 
believe that these amounts are actually OGS sunk costs. Is this cOrrect? . . . . 

3. Please clarify TCE cost of capital used in its finan~ial model, including how it is arrived at, i.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRIF used in your financial model? In your 29 April2011letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, which 
were shared with joAnne Butler of the OPA, you indicate 20%. 

5. Can you please specify your concerns 

6. The proposed target costing me1:hodql 
2011 ietter where you state thafit is ii 

7. In your letter of 29 April2011 you 
assumptions and calculations are 

8. 

understand your comment in your 2 9 April 

the project, not the model where the modeling 

Page 2 of2 
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May3,2011 

· PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF 
LITIGATION 

TCEMatter 

OBSERVATIONS 

1) This matter is clearly not a commercial discussion anymore. The conversation is 
around strategies and tactics to see "who blinks first", i~e. Government for fear of 
litigation and thereby, instructing the OPA to accede to ICE's demands through a 
further proposal or TCE for fear of litigation and mindful of the long term 
relationships and numerous contracts that they currently have through the OP A.. 
The clock has effectively started ticking through ICE's notice to Government to 
commence litigation within 60 days. Gffer-Proposal was sent on April 27, 2011. 

2) The OPA Commercial Team has prepared a government:.-instructed counter effer 
proposal which has been authorized by the Board as our limit as to when we start 
to completely erode rate payer value. We carmot, and will not, move further to 
meet ICE's demands unless we are directed to do so .. 

3) TCE submitted a proposal on March 10,2011, and submitted a subsequent letter 
on April30 where they have not backed down in any way from their original 
value proposition, indeed, it could be said that they have asked for further 
premiums be asking to be absolved of all permitting matters and reducing their 
turbine output from previous correspondence. See Comparison Matrix. 

4) It is time to commence arbitration discussions with ICE so as to determine to 
what course the arbitration will take and is it with or without the KWCG plant and 
just exclusive to the OGS lost profits. 

5) The question remains do we continue to pretend to work towards a commercial 
settlement by asking for clarifying questions or do we simply stop commercial 
matters and move it directly to the Legal Departrnent1~ Two draft letters are 
attached depending on which strategy pursued, 

-·--------~--------- --------------- ---------------------------------------
. ·---------- ------------------------------ .. -------- -------

1) Start the arbitration discussion inunediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. · 

2) Ask one round of clarifying questions from ICE; however, this will not impact or 
drive us towards sending another counter proposal. Draft Letter lA. 



OR 

3) Start the arbitration discussion immediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. 

4) Send a clear message that since they are unwilling to move on their proposal that 
all commercial discussions will end and only the legal dispute mechanisms of 
arbitration or litigation will be pursued. Draft Letter 1. 

Items in Bold are send as Attachments to this Memo. 



DRAFT I 
PRIVILEGED Al'ID-L CONFIDENTIAL PRBPARED IN CONTEMJ'Lf..TION OF 
LITIGATIONAND WITHOUT PREJUDICE 

May 3, 2011 

Deai Alex, 

·-·- ;):-,:·:o.' 
Th~you fory~~ Jette~ da~e~April2~, 201~. We have1~eviewe~ your letter-~ detail ·",:\ Y>: 
an we are verv tsappomte t at your etter oes not rea y constitute any reVIsions to ·. ;·~·-.:·· ::--. -,_-,_-
your settlement proposal. dated 10 March 2011 ("original settlement proposal"). which · · ·. ·. ';:c · 
we told you is unacceptable to the OPA. Indeed. your letter seeks only to confirm and . ____ , ._.-·:·~-~ _., .. ,_ ... -.. , 
amplify your original settlement prooosal.._ __________ ... ______________________________ .............. __________ ... -.-·;{ Fonnatted: English (Canada) 

v;re are very eisappeiatee that yeW' letter eees net really eenstitute a S6Jlara!e, ieelltifiable • 
settlemellt flFOflssal. ffieeee, it seeks ea!y te eenfima ana ""'fllify yeW' asks iR your 
flFSflSSaJ efMareh 19, 2911 

Iu light of that, I have requested that our commercial team move this file to our legal 
team, who will be contacting your legal counsel to commence discussions on jltiF!ffie 

arbitration of this issHeour dispute. It is apparent that a twa flFBngee aflflFeaehcontinued 
settlement discussions will have no continued value add. 

Sincerely, 

Colin Andersen 

------------------------ ---------------------- --- .. -···-··----- --- ------------- ·----------~----~--~·-···--~~ -~-----. 



DRAFT !A 

I f.~~~)!:!?,.~~Q@'_,W~-~:r~. AND WITHOUT PREJUDICE-: .............. . 
PREP/ ..REI> IN CONTEM:PL/.TION OF LITIG/.TION · 

May3, 2011 

Dear Alex, 

Thank you for your letter dated April29, 2011. We have reviewed your letter in detail 
aud we are very disappointed that your letter does uot really constitute "llY revisions to 
YQ!!LSOfla<a!e, iaeatiaaele settlement proposal, dated I 0 March 2011 ("original settlement 
proposal"), which we told you is unacceptable to the OPA. Indeed, it-your letter seeks 
only to confirm and amplifY your asks in yeuwriginal settlement proposal efMareh IQ, 
aGH. 

However, we have some questions to seek clarifications on ye...- J3F9]3BSitien some of the 
matters you raised in your letter, as follows: 

1. ·Please clarifY the Annual Average Contract Capacity ("AACC") used in the TCE 
model? We are in receipt of the revised Schedule B to the Implementation 
Agreement, dated 24 February 20 11, which indicates seasonal capacities of: 510 
MW; 481.5 MW; 455.9MW; 475MW. TheseyieldauAnnua!Average Contract 
Capacity of 481 MW. 

2. Please clarifY what is included in the 2009 and 20 I 0 CAP EX expenditure 
amounts detailed in your 15 March 20 II financing model assumptions, which 
were shared with JoAnne Butler of the OPA? These amounts total to $42 million. 
We believe that these amounts are-may actually be OGS sunk costs. Is this 
correct? 

3. Please clarifY TCE cost of capital used in its financial model, including how it is 
arrived at, i.e., proportion aud cost of both debt aud equity portions. 

4. Please clarifY the NRRIF used in your financial model? In your 29 April2011 
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 
2011 financing model assumptions, which were shared with JoAnne Butler of the 

---------- ---·-··- - .. --. ·---------------- --- ~---- --- ---------- ---------~~-----------------------;------------ - - -- - -- - --- -- -- -

5. C~n you please specifY your conceri;s about -tesfutg ramp rates for the -
Replacement Plaut? 

6. The proposed target costing methodology provides for both the TCE and the OPA 
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not 



understand your comment in your 29 April 20 II letter where you state that it is 
"one-sided"? 

7. In your Jetter of29 April2011 you mention that TCE has shared its cash flow 
model with the OPA. Actually, you shared a pro forma income statement for the .... ·' 
project, not the model where the modeling assumptions and calculations are 
disclosed. Can you please share the entire model with us? 

While we can continue to try and resolve the commercial terms, we will be contacting 
your legal counsel to pursue potential legal resolution of this issue. 

Sincerely, 

Colin Andersen 



Aleksandar Kojic 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Michael Killeavy 
May 3, 2011 3:24 PM 
JoAnne Butler; Deborah Langelaan 
RE: TCE Information for Tomorrow's Meeting 
MK_EDITS-TCEObservationsRecommendationsMay 3.doc 

Here are some additional observations. 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 
MSH 1Tl 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

From: JoAnne Butler 
Sent: May 3, 2011 2:32 PM 
To: Deborah Langelaan; Michael Killeavy 
Subject: TCE Information for Tomorrow's Meeting 

Deb, MK- would welcome changes/comments before I send off to Colin and rest of team later .... please start with 
the TCE Observations Recommendations note .... / can meet after 3:30 PM if you want .... 

JCB 

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION 

I have compiled in this email all that material that we have available for tomorrow's Exec meeting. 

They include two draft response letters to Alex Pourbaix, an extension of our current matrix on proposals, some slides 
from Legal on arbitration and a document on observations/recommendations. All would require some sort of legal view 
before being sent to anyone beyond the OPA. 

-----~ ----- -- - ------- - --- ---- ---------- ---~~--- ----- ------------------------·------ -----------------------·- ---·-·- -· -------------------------· --- -·- ---- -·-. 
JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West Suite 1600 
Toronto, Ontario M5H 1T1 

416-969·6005 Tel. 
416·969·6071 Fax. 
joanne.butler@powerauthority.on.ca 

1 

-· --------------------------



May3,2011 

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF 
LITIGATION 

TCEMatter 

OBSERVATIONS 

1) This matter is clearly not a commercial discussion anymore. The conversation is 
around strategies and tactics to see "who blinks first", ie. Government for fear of 
litigation and thereby, instructing the OPA to accede to TCE's demands through a 
further proposal or TCE for fear oflitigation and mindful of the long term 
relationships and numerous contracts that they currently have through the OP A. 
The clock has effectively started ticking through TCE's notice to Government to 
commence litigation within 60 days. Offer was sent on April 27, 2011. 

2) The OPA Commercial Team has prepared a government instructed counter offer 
which has been authorized by the Board as our limit as to when we start to 
completely erode rate payer value. We cannot and will not move further to meet 
TCE's demands unless we are directed to do so. 

3) TCE submitted a proposal on March 10, 2011, and submitted a subsequent letter 
on April 30 where they have not backed down in any way from their original 
value proposition, indeed, it could be said that they have asked for further 
premiums be asking to be absolved of all permitting matters and reducing their 
turbine output from previous correspondence. See Comparison Matrix. 

4) It is time to commence arbitration discussions with TCE so as to determine to 
what course the arbitration will take and is it with or without the KWCG plant and 
just exclusive to the OGS lost profits . 

.2}_The question remains do we continue to pretend to work towards a commercial 
· settlement by asking for clarifying questions or do we simply stop commercial 
matters and move it directly to the Legal Department. Two draft letters are 

=-=.~-~---~.~-.:..-~attached~depending-on-whi<>h~stra.Wg}'c:Plli'~-. ~---· -- ~- -- · · -- --·-·-·-
-c~=::::::~: ::=::.: :: .. -6) .. We-have~usecf-fue-:cfi"sCfose(r:rcE-financial-parameterS,:::illcluding-GAPEX-of-$§4!f::::~_= _=:c.:. 

rnillioll,aridnrianCia!-vruue of the OGS.contract of$395 mi.llion:aiid.weccaniet a.. . 
project return (IRR) of 5.1 %, whereasTCE states it gets a 5.3% project return. 
Consequently, the two models seem to be calibrated correctly. 

~7) The two main issues we need to resolve with TCE are (i) the financial 
value of the OGS contract and (ii) CAPEX for the Replacement Plant. Only the 
financial value of the OGS contract is something that arbitration can resolve. If 
we still cannot come to either a resolution on CAP EX or a resolution on how to 



handle differences in CAPEX, we will not be able to conclude our settlement 
discussions and have a Replacement Contract. 

RECOMMENDATIONS 

OR 

1) Start the arbitration discussion immediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. 

2) Ask one round of clarifying questions from TCE; however, this will not impact or 
drive us towards sending another counter proposal. Draft Letter lA. 

3) Start the arbitration discussion immediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. 

4) Send a clear message that since they are unwilling to move on their proposal that 
all commercial discussions will end and only the legal dispute mechanisms of 
arbitration or litigation will be pursued. Draft Letter 1. 

Items in Bold are send as Attachments to this Memo. 



Aleksandar Kojic 

From: 
Sent:· 
To: 
Cc: 

Deborah Langelaan 
May 3, 2011 3:53 PM 
JoAnne Butler 
Michael Killeavy; Ronak Mozayyan 

Subject: 
Attachments: 

FW: TCE Information for Tomorrow's Meeting 
MK_EDITS-TCEObservationsRecommendationsMay 3.doc; MK_EDITS-TCEMay3DRAFT 
1.doc; MK_EDITS-TCEMay3DRAFT 1A.doc 

JoAnne; 

I made a few additional edits to Michael's but nothing substantive. 

Deb 

From: Michael Killeavy 
Sent: May 3, 2011 3:11 PM 
To: JoAnne Butler; Deborah Langelaan 
Subject: RE: TCE Information for Tomorrow's Meeting 

JoAnne, 

I have made a few suggestions on the drafting, but not the substance. As we discussed there are two options: proceed 
to discuss arbitration with parallel track settlement discussions continuing; and proceed to discuss arbitration without 
continuing settlement discussions. · 

Michael Killeavy, LL.B., MBA, P.Eng. 
Director, Contract Management 
Ontario Power Authority 
120 Adelaide Street West, Suite 1600 
Toronto, Ontario 

MSH 1T1 
416-969-6288 
416-520-9788 (CELL) 
416-967-1947 (FAX) 

_,,_cEr_om:cJoAnJJecBUtleL~====~~ _____ _ _ __ _ _ _ _ -~--- - - ··· 
Sent: Ma'{3,2011 2:32PM . 
To: Deborah Langelaan; Michael Killeavy 
Subject: TCE Information for Tomorrow's Meeting 

------------------------
-- -------- -----------------------------------·-·--··-···· 

Deb, MK- would welcome changes/comments before I send off to Colin and rest of team later .... please start with 
the TCE Observations Recommendations note .... / can meet after 3:30 PM if you want.. .. 

JCB 

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION 

1 



I have compiled in this email all that material that we have available for tomorrow's Exec meeting. 

They include two draft response letters to Alex Pourbaix, an extension of our current matrix on proposals, some slides 
from Legal on arbitration and a document on observations/recommendations. All would require some sort of legal view 
before being sent to anyone beyond the OPA. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 

2 



May3, 2011 

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF 
LITIGATION 

TCEMatter 

OBSERVATIONS 

1) This matter is clearly not a commercial discussion anymore. The conversation is 
around strategies and tactics to see "who blinks first", i~e. Government for fear of 
litigation and thereby, instructing the OPA to accede to TCE's demands through a 
further proposal or TCE for fear of litigation and mindful of the long term 
relationships and numerous contracts that they currently have through the OP A. 
The clock has effectively started ticking through TCE's notice to Government to 
commence litigation within 60 days. Gffer-Proposal was sent on April 27, 2011. 

2) The OPA Commercial Team has prepared a government::-instructed counter effer 
proposal which has been authorized by the Board as our limit as to when we start 
to completely erode rate payer value. We cannot, and will not, move further to 
meet TCE's demands unless we are directed to do so. 

3) TCE submitted a proposal on March 10, 2011, and submitted a subsequent letter 
on April W-29 where they have not backed down in any way from their original 
value proposition, indeed, it could be said that they have asked for further 
preiniums be-Qy_asking to be absolved of all permitting matters and reducing their 
turbine output from previous correspondence. See Comparison Matrix. 

4) It is time to commence arbitration discussions with TCE so as to determine to 
what course the arbitration will take ai:J.d is it with or without the KWCG plant and 
just exclusive to the OGS lost profits. 

5) The question remains do we continue to pretend to work towards a commercial 
settlement by asking for clarifying questions or do we simply stop commercial 
matters and move it directly to the Legal Department1~ Two draft letters are 
attached dep.endingJJn_:whlch strateg¥ pursued. 

RECOMMENDATIONs···· 

1) Start the arbitration discussion immediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. 

2) Ask one round of clarifying questions from TCE; however, this will not impact or 
drive us towards sending another counter proposal. Draft Letter lA. 



OR 

3) Start the arbitration discussion immediately to determine the boundaries of what 
an arbitration might look like. The slides from Legal address some of the issues 
around this mechanism. 

4) Send a clear message that since they are unwilling to move on their proposal that 
all commercial discussions will end and only the legal dispute mechanisms of 
arbitration or litigation will be pursued. Draft Letter 1. 

Items in Bold are send as Attachments to this Memo. 



DRAFT 1 
PRIVILEGED ti.N±}-~ CONFIDENTIAL PREPARED IN CmiTEIMPLATim! OF 
UTIGi'.TIONAND WITHOUT PREJUDICE 

May 3, 2011 

Dear Alex, 

Thank you for your letter dated April29, 2011. We have reviewed your letter in detail 
aod we are verv disappointed that your letter does not really constitute aoy revisions to 
your settlement proposal, dated 10 March 2011 ("original settlement proposal"), which · · '·: ;':.· ·· ··. '-> 

... ·-· 

we told you is unacceptable to the OP A. Indeed, your letter seeks only to confirm aod , . · .:- .• : · · ·: . '·. ·, 
amplify your original settlement proposal. mm•Omomnmn•ooonn•omo•noonUUUUmnuo•onmn'.>·{ Formatted: English (canada) 

We are '>'BFJ' Elis"''!'eintea that yell!' lettsr aees net really eeastitute a separate, iaeatifiaele · 
settlement prepesal. ffie!eea, it seeks ealy te eeafum aaa areplify yell!' asia; ill yell!' 
prepesa! efMareh !G, 2G!l 

In light of that, I have requested that our commercial team move this file to our legal 
team, who will be contacting your legal counsel to commence discussions on JlllfSli8 
arbitration of this issue our dispute. It is apparent that a twe preagea appreaehcontinued 
settlement discussions will have no continued value add. 

Sincerely, 

Colin Andersen 

;;.:· ·:.c::·:::-·-:o:·-=:.:===--=====--=·-=·-::..:-=-··:=-.. =-=· =·- ----·------ --- ... -- - --- ---- =-======: ..... --- ... . ................ . 



DRAFT !A 

l .f'~.~~~~])~~C:Q~~~~!.~.~ AND WITHOUT PREJUDICE-: ______________ ___ 
PREPl.IIEJ) IN CONTEM:PLATION OF UTIGSTION 

May3, 2011 

Dear Alex, 

Thank you for your letter dated Apri129, 2011. We have reviewed your letter in detail 
and we are very disappoioted that your letter does not really constitute !I!!Y revisions to 
your SBJlllfilte, identifiable settlement proposal, dated I 0 March 20 II ("original settlement 
proposal"), which we told you is unacceptable to the OPA. Indeed, it-your letter seeks 
only to confirm and amplifY your asks iR yemoriginal settlement proposal efMareh lQ, 
WH-. 

However, we have some questions to seek clarifications on yem jlfSjlesitiea some of the 
matters you raised in your letter, as follows: 

1. Please clarify the Annual Average Contract Capacity ("AACC") used in the TCE 
model'!-~ We are io receipt of the revised Schedule B to the Implementation 
Agreement, dated24 February2011, which iodicates seasonal capacities of: 510 
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract 
Capacity of 481 MW. 

2. Please clarify what is ioc!uded in the 2009 and 20 I 0 CAPEX expenditure 
amounts detailed in your 15 March 2011 financiog model assumptions, which 
were shared with JoAnne Butler of the OPA'I--~These amounts total to $42 
million. We believe that these amounts are-may actually be OGS sunk costs. Is 
this correct? 

3. Please clarify TCE cost of capital used io its financial model, iocludiog how it is 
arrived at, i.e., proportion and cost of both debt .and equity portions. 

4. Please clarify the NRRIF nsed in your fmancial model'1--~In your 29 April 20 II 
letter to Colic Andersen, you mentioned a 50% NRRIF, however, io the 15 March 
2011 fmanciog model assumptions, which were shared with JoAnne Butler of the 

====:::..::·= .. =··=··:::b!'A-;ycmindic1lte-:20°·o. . . 

- --- --- --- - -- .. -- -
5. Can you please specify your concerns about testing ramp rates for the 

Replacement -Plant? 

6. The proposed target costing methodology provides for both the-TCE and the OPA 
to share equally, te., 50% each, in CAPEX overruns and under-runs. We do not 

.-._. 



understand your comment in your 29 April20 !!letter where you state that it is 
· "one~sided~:::_ 

7. In your letter of29 April20 11 you mention that TCE has shared its cash flow 
model with the OP A. Actually, you shared a pro forma income statement for the 
project, not the model where the modeling assumptions and calculations are 
disclosed. Can you please share the entire model with us? 

While we can continue to try and resolve the commercial terms, we will be contacting 
your legal counsel to pursue potential legal resolution ofthis issue. 

Sincerely, 

Colin Andersen 



Aleksandar Kojic 

Fr9m: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

JoAnne Butler 
May 3, 2011 4:23 PM 
OPA Executive; Brett Baker 
Michael Killeavy; Deborah Langelaan; Ronak Mozayyan; Susan Kennedy 
TCE Material PRIVILEGED AND CONFIDENTIAL, PREPARED IN CONTEMPLATION OF 
LITIGATION 
TCEMay3DRAFT 1.doc; TCEMay3DRAFT 1A.doc; TCEarbitration.ppt; TCE Matter­
Comparison Matrix 2 May 2011.docx; TCEObservationsRecommendationsMay 3.doc 

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION 

We have worked up this material to facilitate our discussion tomorrow at ETM. They include two draft response letters to 
Alex Pourbaix, an extension of our current matrix on proposals, some slides from Legal on arbitration and a document on 
observations/recommendations. All would require some sort of legal view before being sent to anyone beyond the OPA. 

JCB 

JoAnne C. Butler 
Vice President, Electricity Resources 
Ontario Power Authority 

120 Adelaide Street West, Suite 1600 
Toronto, Ontario M5H 1T1 

416-969-6005 Tel. 
416-969-6071 Fax. 
joanne.butler@powerauthoritv.on.ca 
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DRAFT 1 
PRIVILEGED , CONFIDENTIAL AND WITHOUT PREJUDICE 

May 3, 2011 

Dear Alex, 

Thank you for your letter dated April29, 2011. We have reviewed your letter in detail 
and we are very disappointed that your letter does not really constitute any revisions to 
your settlement proposal, dated 1 0 March 2011 ("original settlement proposal"), which 
we told you is unacceptable to the OP A. Indeed,. your letter seeks only to confirm and 
amplifY your original settlement proposal. 

In light of that, I have requested that our commercial team move this file to our legal 
team, who will be contacting your legal counsel to commence discussions on arbitration 
of our dispute. It is apparent that continued settlement discussions will have no 
continued value add. 

Sincerely, 

Colin Andersen 





DRAFT !A 
PRIVILEGED,CONFIDENTIAL AND WITHOUT PREJ1JDICE 
May 3, 2011 

Dear Alex, 

Thank you for your letter dated April29, 2011. We have reviewed your letter in detail 
and we are very disappointed that your letter does not really constitute any revisions to 
your settlement proposal, dated 1 0 March 2011 ("original settlement proposal"), which 
we told you is unacceptable to the OP A. Indeed, your letter seeks only to confirm and 
amplify your original settlement proposal. 

However, we have some questions to seek clarifications on some of the matters you 
raised in your letter, as follows: 

1. Please clarify the Aunual Average Contract Capacity ("AACC") used in the TCE 
model? We are in receipt of the revised Schedule B to the Implementation 
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510 
MW; 481.5 MW; 455.9 MW; 475 MW. These yield anAunual Average Contract 
Capacity of 481 MW. 

2. Please clarify what is included in the 2009 and 20 10 CAPEX expenditure 
amounts detailed in your 15 March 2011 financing model assumptions, which 
were shared with JoAune Butler of the OPA? These amounts total to $42 million. 
We believe that these amounts may actually be OGS sunk costs. Is this correct? 

3. Please clarify TCE cost of capital used in its financial model, including how it is 
arrived at, i.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRIF used in your fmancial model? In your 29 April2011 
letter to Colin Andersen, you mentioned a 50% NRRlF, however, in the 15 March 
2011 fmancing model assumptions, which were shared with JoAune Butler of the 
OPA, you indicate 20%. 

can you please specify your concerns about testmg ramp rates for Ql_~~-------~. ·- ___ . _ ~--~-~ __ 
~-~-:--:~ _ ' ~-=-:_~:--:-,~:-:-:ReplacernentF-lant'? ~ ~ ----·--- -

6. The proposed target costing methodology provides for both the TCE and the OPA 
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not 
understand your comment in your 29 April 2011 letter where you state that it is 
"one-sided"? 



7. In your letter of29 April2011 you mention that ICE has shared its cash flow 
model with the OPA. Actually, you shared a pro forma income statement for the 
project, not the model where the modeling assumptions and calculations are 
disclosed. Can you please share the entire model with us? 

While we can continue to try and resolve the commercial terms, we will be contacting 
your legal counsel to pursue potential legal resolution of this issue. 

Sincerely, 

Colin Andersen 



Processi 
' 

ing Forward 

• CommuiHications from TCE counsel have indicated 
desire t~ lbiscuss ways to move forward with dispute 

process in parallel with continuing negotiations 
matter 

• TCE is 'a~tempting to pursue three tracks: 

'ill 
il . 

.. ~~ I 
,,j I .I:· 
. ' . 

i 
I 

II 
ii 

» Getting 60 day "clock" to commence litigation against Crown 
ticking by service on Crown of notice of proceedings against the 
Crown 

» Opening discussions on the terms of reference for an arbitration 

» Continuing negotiations re substantive matters 

1 ~ONTARI.Of · 
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Arbitration - Benefi,ts for TCE 

• From perspective of"'[CE, there are some key potential 
advantages to arbitration over litigation: 

» Can seek to qegotiate scoped terms of reference limiting 
arbitration to determining quantum of financial loss 

» Private arbitration of benefit to TCE 

» Arbitration,wiiLprovide speedier resolution 

{: 
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Arbitrat - OPA Perspective ( 

• OP~ wt!
1

,1
1

J'rttempt to negotiate three key points in 
arb1tratl~m terms of reference: 

li''i » Arbitration between OPA and TCE with Crown not a party (JCE 
I: has indicated interest in having Crown party to arbitration)· 

'! ::1. 
·''I 

!, ~ I 1,\ 'r ·-~~ 

1: 

i !·' '','1, 

','1, ; \I 
ii 

l \i\\ 
! li!lllli 

' I 

» Arbitration to be final settlement of all claims against OPA and 
Crown (rules out separate litigation against Crown for tort of . 
interference with contractual relations) 

» Arbitration should address OPA arguments that damages for 
financial loss are not payable because of exclusion of liability 
clause in contract and the regulatory hurdles that were facing the 
project 

3 .. t ONTARIO.· 
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KWCG Project 

• Arbitration will only address issue of financial loss for 
OGS project 

• Key differences remai'n related directly to KWCG project 
including capital expenditures and permitting risk 

• OPA and Government (through directive power) will 
have to decide wheth~r to' continue negotiation of KWCG 
contract or have KWCG project procured through a 
competitive process {rNote: unclear what impact later 
option will have on TCE's,willingness to arbitrate OGS 
financial loss) 

4 ,ONTARIOIJ 
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NRR 
Net Revenue 
Requirement 

Financing 
Assumptions 

Contract Term 

Contract Capacity 
(Annual Average) 

Sunk Cost 
Treatment 

Gas/Electrical 
Interconnections 

Capital 
Expenditures 
(CAP EX) 

Operational 
Expenditures 
(OPEX) 

TCE Proposal 
March 1 o, 2011 

$16, 900/MW-month 

Unknown 

20 Years + Option for 10-
Year Extension 

450MW 

Lump Sum Payment of 
$37mm 

Payment in addition to the 
NRR 

$540mm 

Little Visibility 

Assistance/Protection from 

OPA Counter-Proposal 
March 28, 2011 

$12,500/MW-month 

Assumed 7.5% Cost of 
Equity, all equity project. 

25 Years 

500MW 

Reasonable 

We would approach 
Government to provide 

SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLATION OF LITIGATION 

Government-instructed 
to 

Second Counter Proposal IS d 
April 21, 2011 econ 

Comments 

$14,922/MW-month 

TCE claimed "unleveraged" 
discount rate of 5.25% 

25 Years 

481 MW 

Reasonable 

No government assistance 
with permitting and 

approvals combined with a 
good faith obligation to 

negotiate OGS 

Unknown 

Unknown 

NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of 
contract. Energy paid on a deemed dispatch basis, this plant will operate less than 1 0% of the 
time. 

TCE can finance/leverage how they want to increase NPV of project. We have assumed in 
second proposal what we believe that they would use. 

We believe that TCE obtains all their value in the first 20 years. 10 Year Option is a "nice to 
20 Years + I have" sweetener. 

lnnHnn for 1 0-Year Extension. Precedent for25-year contract. - Portlands Energy Centre has option for additional five years on 
the 20-vear term. 

450MW 

Unknown 

is willing to accept 
ceimitting risk provided that 

has a right to (a) terminate 
the Replacement Contract 
and (b) receive a lump sum 

for (i) sunk costs 

L TEP indicates need for peaking generation in KWCG; need at least 450 MW of summer 
peaking capacity, average of 500 MW provides additional system flexibility and reduces NRR on 
per 

<=;Mn~c for substantiation and reasonableness. 

Hills, and NYR Peaking Plant. Paid on a cost 
additional risk premium on top of active costs. 

Technical Expert and published information 
increased it by $75mm; however, cannot really 

a target cost on CAP EX where 

TCE has given us limited insights into their operating expenses. 
We have used advice from our technical consultant on reasonable OPEX estimates. 

In the Government-Instructed counter-proposal the permitting risk is entirely transferred to TCE; 
however. the cromise of findino compensation of OGS lost profits would continues until another 
~- --T.r-r-u:J __ ,.c;:_..,,_, -----=- ---=~=---··- ~<--- ---
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SETTLEMENT PROPOSAL COMPARISON MATRIX 

PRIVILEGED AND CONFIDENTIAL- PREPARED IN CONTEMPLA TJON OF LITIGA TJON 

Questions 

1. Please clarify the Annual Average Contract Capacity ("AACC") used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, which 
indicates seasonal capacities of: 510 MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Anmial Average Contract Capacity of 481 MW. 

2. Please clarify the 2009 and 2010 CAP EX amounts detailed in your 15 March 2011 financing mode! assumptions, which were shared with JoAnne Butler of the OPA? These amounts total to $42 million. We 
believe that these amounts are actually OGS sunk costs. Is this correci:? 

3. Please clarify TCE cost Of capital used in its financial model, including how it is arrived at, i.e., proportion and cost of both debt and equity portions. 

4. Please clarify the NRRIF used in your financial model? In your 29 April2011letter to Colin Andersen, you mentioned a SO% NRRIF, however, in the 15 March 2011 financing model assumptions, which 
were shared with JoAnne Butler of the OPA,you indicate 20%. ·· 

5. Can you please specify your concerns 

6. The pt;oposed target costing metho 
2011 Ietter where you state that it is 

7. In your letter of 29 April2011 you 
assumptions and calculations are 

8. 

n~t understand your comment in your 29 April 

the project, not the model where the modeling 
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